THE 


ENGLISH  PRACTICE: 


A  STATEMENT, 


SHOWING  SOME  OE 


THE  EVILS  AND  ABSURDITIES 


OF  THE 


practice  of  tijc  En flUssi)  Common  &afc u 


AS  ADOPTED  IN 

SEVERAL  OF  THE  UNITED  STATES, 

AND 

PARTICULARLY  IN  THE  STATE  OF  NEW-YORK. 


ABDRESSED 

jTG  LIBERAL  MINDED  AND  INTELLIGENT  MEN  OF  ALL  CLASSES  AND 
PROFESSIONS,  WHO  ARE  IN  THE  HABIT  OF  EXAMINING 
AND  THINKING  FOR  THEMSELVES. 


BY  A  LOVER  OF  IMPROVEMENT, 

NEW-YORK: 

PRINTED  BY  J.  SEYMOUR,  NO.  49  JOSN-STREET 


1822, 


% 


» 


Digitized  by  the  Internet  Archive  ' 

in  2018  with  funding  from  ' 

This  project  is  made  possible  by  a  grant  from  the  Institute  of-Museum" and  Library  Services  as  administered  by  the  Pennsylvania  Department  of  Education  through  the  Office  of  Commonwealth  Libraries 


https://archive.org/detaiyenglishpracticesOOsedg 


PREFACE. 


— Q©©—1 • 

I  am  not  aware  that  the  following  essay  has  been  com¬ 
posed  from  any  interested  motive  :  it  was  not  written  for 
fame,  for  it  is  not  my  intention  to  be  known ;  not  for 
money,  for  any  person  who  will  pay  the  printer’s  bill,  and 
undertake  the  distribution  T  the  pamphlets,  shall  be  enti¬ 
tled  to  the  whole  edition.  I  have  long  been  deeply  impressed 
with  the  opinion,  that  the  practice  of  the  common  law  of  Eng¬ 
land,  which  is  adopted  in  the  state  of  New-York,  and  in  many 
other  of  the  United  States,  is  not  compatible  with  the  spirit 
or  character  of  the  age.  For  reasons  which  are  partially 
assigned  m~the  course  of  the  following  essay,  I  am  convinced 
that  a  remedy  for  the  evil  is  not  to  be  sought  exclusively  from 
the  members  of  the  legal  profession,  but  that  the  subject  is 
level  to  the  comprehension  of  every  intelligent  man,  and  that 
it  is  the  duty,  as  w  ell  as  interest,  of  every  such  man  to  use  his 
efforts  to  correct  abuses  which  have  become  so  extensive  and 
so  mischievous. 

1  have  purposely  withheld  the  publication  of  this  essay,  un¬ 
til  after  the  termination  of  the  discussions  in  regard  to  the 
alteration  of  our  judiciary  system  by  the  new  constitution. 
I  would  do  nothing,  which  by  possibility  could  excite  the  pub¬ 
lic  mind  upon  that  question.  The  mode  in  which  business 
has  of  late  been  done,  and  causes  have  been  decided  in  the 
Supreme  Court,  has  impressed  upon  my  mind  a  conviction, 
which  I  have  felt  in  common  with  many  others,  that  some  al¬ 
teration  was  indispensable.  But  I  have  thought  that  the  evils 
complained  of  were  chiefly  to  be  ascribed  to  the  great  accu¬ 
mulation  of  business  ;  and  I  felt  that  no  circumstances  could 
justify  a  departure  from  the  fundamental  and  all-important 
principle,  that  the  judges  of  the  higher  tribunals  should  hold 
their  offices  permanently  during  good  behaviour.  I  dread 
the  precedent  which  has  now  been  made,  of  displacing  them 
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without  cadse  assigned,  and,  not  the  less,  that  it  has  been  done 
through  the  medium  of  a  new  constitution. 

11  Many  an  error  by  the  same  example, 

<£  May  rush  into  the  state.” 

The  ordinary  powers  of  the  legislature  are  competent  to 
the  regulation  of  the  practice  of  the  law,  and  to  substitute  a 
simple,  intelligible,  and  beneficial  system  in  the  room  of  the 
incongruous  mass  by  which  the  public  is  now  distracted  and 
oppressed.  No  time  is  more  suited  to  such  a  purpose  than 
the  present,  when  a  new  constitution  has  just  been  adopted, 
and  men’s  minds  are  active,  and  excited  in  quest  of  improve¬ 
ment. 

It  may  be  said,  that  little  has  been  done  by  pointing  out 
abuses,  without  .  suggesting  a  remedy.*  In  many  instances  the 
remedy  has  been  suggested ;  in  others  the  omission  was  in¬ 
tentional.  The  first  step. in  reformation  is  to  ascertain  the 
nature  and  extent  of  the  existing  evil;  and  enough  has  been 
done  for  the  present,  if  these  are  made  apparent.  Besides,  it 
was  reasonable  to  fear,  that  if  more  was  written,  less  would 
be  read.  I  think,  that  for  the  most  part,  when  the  evil  is 
fully  understood,  the  remedy  will  be  sufficiently  obvious.  If 
I  shall  be  so  fortunate  as  to  attract  public  attention  to  this 
subject ;  or  rather,  if  the  public  shall  be  so  wise  as  to  give  its 
attention  to  it,  the  same  motives  which  have  induced  the  pub¬ 
lication  of  this  essay,  will  prompt  the  further  suggestion  of 
such  considerations  as  I  may  deem  to  be  useful. 

The  discerning  reader  will  readily  perceive,  that  I  have 
sought  the  praise,  neither  of  fine  writing,  nor  of  legal  eru¬ 
dition.  I  had  a  Jdgher  object;  I  wished  to  be  clearly  and 
distinctly  understood,  by  men  of  plain  common  sense,  upon  a 
subject  which  I  deem  of  great  importance. 
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In  writing  this  essay,  I  have  not  anticipated,  in  any  great  degrees 
the  countenance  or  approbation  of  my  professional  brethren.  I 
have,  nevertheless,  a  great  respect  for  that  profession.  What¬ 
ever  may  be  the  prejudices  of  the  community,  I  do  not  believe 
that  it  contains  any  body  of  men  of  more  liberal  minds,  greater  in¬ 
telligence,  or  greater  integrity.  They  are,  nevertheless,  subject 
to  most  of  the  unfavourable  influences  which  usually  limit  the  ex¬ 
ercise  of  our  faculties,  or  give  them  a  wrong  bias,  and  there  are 
some  to  which  they  are  peculiarly  liable. 

Every  person  who  has  paid  any  attention  to  the  history  of  the 
human  mind,  as  developed  in  the  progress  of  society,  must  have 
remarked,  how  frequently  and  how  zealously  learning,  talent,  and 
ingenuity  have  been  employed  to  counteract  and  retard  the  spirit 
ef  improvement.  This  has  often  been  the  case  in  matters  purely 
intellectual,  and  where,  one  would  think,  the  only  object  was  the 
discovery  and  establishment  of  truth.  The  chains  of  the  Aris¬ 
totelian  logic  bound  the  human  mind  for  many  centuries,  and  ye^t 
that  system  was  not  only  contrived,  but  maintained,  extended,  and 
perfected,  with  infinite  labour  and  ingenuity.  The  truth  is,  that 
men  cannot  easily  be  taught  to  disregard  and  reject  what  they 
have  acquired  with  great  expense  of  time  and  labour.  A  labour¬ 
er,  who  finds  a  counterfeit  bank  note,  may  readily  be  persuaded 
to  destroy  it ;  but  if  he  has  received  it  in  payment  for  his  wages, 
he  will  have  more  than  common  honesty  if  he  avoid  a  favourable 
opportunity  of  passing  it  again  without  detection.  He  is  ready  to 
say,  “  It  cost  me  as  much  as  if  it  were  good  money.”  The  same 
principle  holds  true,  and  in  a  higher  degree,  in  relation  to  menial 
acquisitions  ;  no  labour  is  more  truly  such,  than  that  of  the  mind, 
and  no  possession  is  more  jealously  guarded  than  the  superiority 
thereby  obtained.  This  is  an  universal  principle,  and  acts  in  a 
greater  or  less  degree  upon  all  persons  who  have  made  any  intel¬ 
lectual  advances.  But  this  shows  the  operation  of  the  principle 
in  its  weakest  and  most  diluted  form.  When  these  mental  acqui¬ 
sitions  confer  that  standing  in  the  community,  w'hich  arises  from 
belonging  to  one  of  its  privileged  classes  or  higher  orders  ;  when 
they  give  not  only  wealth  and  influence,  but  political  power  and 
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official  station,  or,  at  least,  an  increased  chance  of  obtaining  them  ; 
then,  it  may  easily  be  supposed  that  such  advantages  will  not  be 
very  readily  relinquished.  Was  there  ever  a  system  so  absurd, 
that  intelligent  men,  who  had  been  early  and  long  trained  to  it, 
and  whose  interest  and  respectability  depended  upon  its  continu¬ 
ance,  would  not  support  it,  and  earnestly,  zealously,  and  even 
conscientiously  support  it  ?  As  a  protestant,  I  cannot  but  think 
that  the  catholic  religion  is,  in  many  respects,  equally  at  variance 
with  right  reason  and  divine  revelation  ;  and  yet,  Fenelon,  and 
Bossuet,  and  Massillon,  and  hundreds  of  other  pious  and  learned 
men,  illustrious  for  their  talents,  and  I  will  add,  for  their  virtues, 
have  most  seriously  and  conscientiously  believed,  that  the  catho¬ 
lic  faith  alone  could  make  men  happy  here  or  hereafter.  These 
men  had  been  brought  up  to  be  catholics  ;  they  had  exercised  the 
mighty  faculties  of  their  minds,  not  to  discover  the  truth,  but  to 
confirm  and  establish  what  they  had  originally  taken  for  truth, 
and  had  never  doubted.  Is  any  protestant  bigoted  enough  to  sup¬ 
pose  that  such  men  had  not  reasons  to  give  for  their  opinions  ? 
They  took  their  position  indeed  without  examination  or  choice, 
and  where  birth  or  chance  cast  them,  but  when  taken,  they  forti¬ 
fied  it  with  consummate  skill.  Had  these  men  been  born  in  a  pro¬ 
testant  country,  and  educated  in  the  service  of  religion,  they  would 
have  been  as  able,  but  not  more  upright  champions  of  a  purer 
faith. 

The  faith  of  the  lawyer  is  much  akin  to  that  of  the  theologian^ 
He  is  brought  up  to  think  wfith  the  highest  reverence  of  the  wisdom 
of  our  ancestors,  and  especially  the  wisest  of  them,  the  ancient  sages 
of  the  law.  These  are  to  him  the  holy  fathers,  whose  creed  he  thinks 
it  almost  impious  to  doubt.  Add  to  this,  that  if  the  maxims  of  the 
law,  or  the  usages  of  its  practice  shall  be  changed,  he  must  lose 
all  the  labour  spent  in  learning  what  they  now  are,  and  his  impli¬ 
cit  acquiescence  in  the  legal  dogma, 4 4  that  it  is  better  that  the  rule 
of  law  should  be  known  and  established,  than  that  it  should  be 
right,”  readily  disposes  him  to  acquiesce  in  a  few  evils,  which  he 
cannot  but  acknowledge  to  be  such.  To  his  mind,  law  and  justice 
are  identified  with  the  particular  forms,  modes,  and  principles  in 
which  he  has  been  accustomed  to  see  them  dispensed,  and  any  in¬ 
terference  with  these  he  considers  as  endangering  the  existence 
of  all  law  and  justice,  in  the  same  way  in  which  many  pious  Chris¬ 
tians  sincerely  believe  the  particular  rites  and  dogmas  of  their 
own  sect  to  be  the  very  body  and  soul  of  religion,  and  that  what¬ 
ever  affects  the  one  must  endanger  the  other. 
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It  is  not,  perhaps,  to  be  expected,  that  the  lawyers,  as  a  body, 
should  be  more  exempt  than  others  from  human  frailty  ;  in  this 
selfish  world  each  one  seeketh  to  magnify  his  own  apostleship  ;  it 
is  not  surprising,  that  the  gentleman  of  the  learned  professions 
should  avail  themselves  of  the  artificial  learning  which  they  have 
toiled  hard  to  acquire.  When  the  physicians  are  willing  to  dismiss 
their  erudite  theories,  and  still  more  erudite  phraseology,  and  are 
as  well  disposed  to  cure  a  disease  by  a  garden-simple,  as  a  fo¬ 
reign  drug;  when  the  clergy  shall  arrogate  to  themselves  no* 
thing  more  than  they  are  entitled  to,  in  virtue  of  their  more  ar¬ 
dent,  elevated,  and  enlightened  piety  :  then  it  may  well  be  hoped 
that  the  gentlemen  of  the  legal  profession  will  join  heart  and  hand 
in  the  cause. of  reform,  dismiss  their  useless  mysteries,  and  make 
legal  science  more  consonant  to  common  sense  and  sound  reason. 

It  will  perhaps  be  thought  that  if  the  members  of  the  legal  pro¬ 
fession  are  not  very  competent  to  the  task  of  reformation,  nor 
very  desirous  that  it  be  effected,  there  is  little  chance  of  its  speedy 
accomplishment. 

I  do  not  anticipate  that  a  thorough  reformation  will  be  speedily 
accomplished.  Reforms  ought  to  be  slow  and  gradual,  and  as  a  ge¬ 
neral  proposition,  all  reforms  are  slower  than  they  ought  to  be. 
The  principle  of  imitation  in  human  nature,  the  reliance  upon 
authority,  and  the  influence  of  fixed  principles,  is  stronger  than 
any  one,  who  has  not  observed  and  reflected  much  upon  the  sub¬ 
ject,  will  be  disposed  to  believe.  There  are  few  things  which 
men  will  not  do,  and  there  is  nothing  which  they  will  not  think r 
provided  they  have  been  trained  to  it  by  a  course  of  discipline 
sufficiently  long  and  uniform.  The  multitude  feels  safe  only  in 
the  travelled  road,  and  the  few  more  accurate  and  fearless  observ¬ 
ers,  who  perceive  that  a  better  route  might  have  been  chosen,  or 
that  the  present  way  might  have  been  better  constructed,  prefer, 
nevertheless,  for  their  own  personal  convenience,  to  pass  on  as 
others  do,  and  leave  the  task  of  amendment  to  their  successors  ; 
and  no  doubt,  if  a  man  be  at  liberty  to  act  for  himself  alone,  they 
judge  wisely.  It  is  easier  for  a  single  traveller  to  go  by  a  circuit¬ 
ous  route,  than  to  cut  a  new  one  himself ;  and  roads,  when  first 
repaired,  are  usually  worse  than  before. 

There  is  a  general  and  strong  prejudice  against  innovation, 
which  is  in  some  respects  salutary;  but  let  it  be  remembered, 
that  all  that  is  amelioration  and  improvement  now,  was  innovation 
once.  Personal  liberty  is  an  innovation  ;  a  well-balanced  repub¬ 
lican  government  a  very  recent  novelty;  and  a  judiciary,  intelli- 
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gent,  independent,  and  impartial,  between  the  government  and  its. 
subjects,  and  between  one  faction  and  another,  is  the  greatest  of 
all  innovations.  No  great  good  has  ever  been  introduced,  but  in 
defiance  or  disregard  of  established  authority.  The  tremendous 
catastrophe  of  the  F rench  revolution  has  of  late  impressed  the 
minds  of  men  with  more  than  usual  timidity  upon  the  subject  of 
reformation  ;  but  this  is  probably  diminishing,  as  the  salutary  ef¬ 
fects  of  this  great  change,  violent  and  dreadful  as  it  was,  have  be¬ 
gun  to  be  apparent.  Such  explosions  are  certainly  to  be  avoided, 
and  the  only  safe  way  of  doing  so,  is  by  giving  way  in  season,  or 
even  by  anticipating  the  indications  of  public  sentiment.  If  the 
gentlemen  of  the  legal  profession,  instead  of  aiding  the  cause  of  re¬ 
form,  attempt  rather  to  hinder  or  oppose  it,  there  is  danger  that  it 
will  get  into  the  hands  of  violent  and  incompetent  men.  An  esprit 
du  corps  in  one  set  of  men  is  very  apt  to  generate  a  corresponding 
spirit  of  opposition  in  others,  and  the  more  especially  when  their 
interests  are  supposed  to  be  variant.  Nothing  could  be  more  un¬ 
fortunate  for  the  legal  profession,  and  indeed  for  the  cause  of  law 
and  justice,  than  that  the  community,  or  any  considerable  portion 
of  it,  should  be  arrayed  in  hostility  to  the  lawyers.  Factions  are 
the  worst  of  all  reformers  ;  but  they  will  do  the  work,  if  it  be  left 
long  undone. 

From  what  I  have  said,  I  do  not  wish  it  to  be  understood,  that  I 
think  that  gentlemen  of  the  bar  are  alone  competent  to  the  task  of 
reformation  :  on  the  contrary,  their  habits,  prejudices,  and  tech¬ 
nical  education  have  strong  tendencies  to  unfit  them  for  it.  Their 
legal  skill  and  experience  would  be  highly  useful,  and  perhaps 
absolutely  necessary.  It  is,  however,  at  least  equally  necessary 
to  secure  the  aid  of  men  who,  to  sufficient  elementary  knowledge 
of  law,  add  that  enlargement  and  liberality  of  mind  which  can  re¬ 
sult  only  from  extensive  and  varied  studies,  and  an  accurate  obser¬ 
vation  of,  and  reflection  upon,  all  the  political  and  individual  rela¬ 
tions  of  society.  Above  all,  no  great  reliance  ought  to  be  placed 
upon  those,  whose  only  recommendation  is  an  accurate  knowledge 
of  the  English  system  of  jurisprudence.  Such  men  would  be 
more  likely  to  entrench  and  fortify,  than  to  remove  the  evils  of 
the  system.  It  should  at  least  be  required,  that  they  should  be 
versed  in  the  codes  of  other  nations,  that  they  may  be  able  to  com¬ 
pare  and  combine  the  excellences  of  each. 
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Characteristics  of  a  good  Legal  Practice . 

It  has  been  truly  and  wisely  said  of  governments,  that  that 
which  is  best  administered  is  best ;  and  the  observation  is 
equally  applicable  to  jurisprudence.  However  perfect  theo¬ 
ries  may  be,  they  will  avail  little  if  not  skilfully  put  into  prac- 
tice.  There  must  necessarily  be  an  appointed  mode,  by 
which  the  rules  of  law,  and  the  authority  delegated  in  each 
state  to  its  judicial  tribunals,  may  be  made  to  bear  upon  the 
people.  It  is  to  the  full  as  important,  that  the  mode  adopted 
for  this  purpose  should  be  well  adapted  to  its  design,  as  that 
the  principles  of  law  should  themselves  be  just  and  beneficial. 
It  would  be  of  little  use  for  the  mechanical  philosopher  to 
contrive,  or  even  to- demonstrate,  the  most  perfect  and  beau- 
tiful  theories,  unless  the  artist  should  also  construct  machine¬ 
ry  to  carry  them  into  effect ;  and  the  most  sublime  and  per¬ 
fect  speculations  upon  law,  justice,  and  civil  relations,  would 
be  equally  unavailing,  unless  there  be  some  appropriate  mode 
of  putting  them  into  practice. 

It  is  evident,  therefore,  that  the  practice  of  the  law — that  is, 
its  forms,  rules,  and  modes  of  proceeding,  furnishes  a  subject 
of  primary  importance.  My  examination  of  this  subject  will 
be  a  little  more  detailed  and  minute,  than  might  seem  con¬ 
sistent  with  the  design  of  this  essay,  partly  on  account  of  the 
importance  of  the  topic  ;  but  chiefly  because  I  am  entirely 
persuaded  that  it  is  a  subject  in  which  all,  or  nearly  all,  the 
difficulty  and  perplexity  which  now  exists,  is  wholly  artificial, 
and  of  which  every  man  of  common  sense,  whether  skilled  in 
the  law  or  not,  is  perfectly  competent  to  judge.  Let  us  first 
inquire  what  should  be  the  characteristics  of  a  perfect  legal 
practice  :  and  though  I  do  not  pretend  to  a  complete  enume- 
|  ration,  it  will  be  easy  to  state  some  of  the  principal  and  most 
obvious. 

1st.  It  should  he  speedy :  That  is,  should  be  so  contrived  as 
to  bring  causes  to  as  early  a  result  as  possible  after  they  are 
commenced.  Delay  is  eminently  unfavourable  to  the  cor¬ 
rect  administration  of  the  law,  and  the  justice  of  its  decisions. 
Much  of  the  evidence  rests  solely  id  the  memory  of  witnesses. 
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and  this  is  every  day  becoming  more  faint  and  obscure.  Even 
honest  and  intelligent  men,  in  attempting  to  retrace  impres¬ 
sions  almost  effaced  from  their  minds,  are  much  more  liable 
to  give  them  a  wrong  colouring,  than  when  they  are  recent 
and  distinct.  Besides,  in  this  world  every  thing  is  rapidly 
changing ;  witnesses  die  and  remove,  and  more  protracted 
delays  and  increased  expense  are  necessary  to  remedy  the 
defects  thus  occasioned.  Whatever  a  man  has  a  right  to  ob¬ 
tain  by  judgment  of  law,  he  has  a  right  to  have  speedily  ;  and 
as  life  is  short,  the  delay  of  justice  is  often  as  injurious  as  the 
denial.  Delays  necessarily  increase  expense  ;  and  the  anxi¬ 
ety  of  mind,  and  unsettled  plans  of  life,  which  result  from  the 
protraction  of  an  important  law  suit,  are  among  the  heaviest 
misfortunes  which  can  befall  a  man.  They  give  to  the  rich 
and  unjust  a  most  iniquitous  advantage  over  his  poorer  anta¬ 
gonist,  whose  fortune  he  withholds,  or  whose  rights  he  has 
violated*  No  doubt,  delays  are  often  necessary  to  enable 
tribunals  to  render  justice ;  but  surely  they  ought  to  be  con¬ 
fined  to  the  special  cases  in  which  such  necessity  is  made  to 
appear  ;  and  all  causes  ought  not  to  be  delayed  because  time 
is  necessary  to  mature  fsome  for  decision.  The  average 
period  of  time  which  elapses  between  the  issuing  of  a  writ  in 
a  cause  tried  in  the  city  of  New- York,  and  its  'final  decision 
upon  the  questions  of  law  arising  therein,  by  the  Supreme 
Court,  is  not  less  than  two  years.  After  this  it  may  be  trans¬ 
ferred  to  the  Court  of  Errors. 

2d*  The  administration  of  justice  should  be  cheap .  I  will 
not  deny,  that  the  check  put  upon  litigation  by  its  expense,  is 
sometimes  salutary ;  but  this  advantage  is  very  much  out¬ 
weighed  by  opposing  considerations.  The  great  expense  of 
justice  is,  to  a  poor  man,  equivalent  to  its  denial.  You  lay  a 
bur  then  upon  him  at  the  precise  moment  when  he  has  most 
need  of  his  unimpaired  resources — when  struggling  <*vith  a 
w«3althy  antagonist,  either  to  retain  or  to  acquire  his  just 
rifghts.  It  has  been  truly  said  by  an  eminent  judge,  that  it  is 
perfectly  Utopian  to  suppose  that  important  controversies 
can  be  carried  on  without  great  expense.  But  for  this  very 
reason,  all  unnecessary  expenses  ought  to  be  retrenched. 
The  unavoidable  charges  incurred  in  procuring  testimony, 
paying  counsel  and  attorney’s  fees,  Sic.  are  sufficiently  bur- 
thensome,  and  sometimes  ruinous.  Besides,  as  all  suits  must 
be  conducted  according  to  the  same  form,  the  customary  or 
taxable  charges,  will,  for  the  most  part,  be  the  same  in  suits 
of  small  as  in  those  of  great  value.  To  give  a  definite  idea 
upon  this  subject,  it  may  not  be  amiss  to  state,  that  the  ave¬ 
rage  expense  of  trying  the  simplest  contested  cause,  (as  for 
instance,  an  action  against  the  indorser  of  a  prommissory  note, 
where  th«  defence  is  want  of  notice,)  in  the  Supreme  Court 
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in  the  city  of  New-York,  is  not  less  than  $150,  including 
therein  only  the  taxable  costs  on  both  sides.  This  estimate 
supposes  the  parties  to  acquiesce  in  the  verdict  of  the  jury. 
If  a  question  of  law  be  raised  for  the  decision  of  the  court, 
the  expenses  are  much  increased.  This  is  surely  unnnces- 
sary  ;  and  even  these  expenses,  disproportionate  as  they 
seem,  are  much  less  than  they  would  be  if  jurors  and  witnes¬ 
ses  were  not  compelled  to  afford  their  services  almost  with- 
out  compensation.  The  fee  to  each  juror  for  trying  a  cause 
in  the  city  of  New-York,  is  12i  cents  ;  and  a  witness  is  allow¬ 
ed  25  cents  a  day  for  his  attendance.  Every  person  conver¬ 
sant  with  the  practice  of  the  law,  must  know  that  the  delay 
and  expense  of  obtaining  justice  are  so  great,  as  often  to  ren¬ 
der  it  expedient  to  abandon  a  just  claim. 

3d.  The  rules  of  proceeding  should  he  simple  ;  easily  com¬ 
prehended,  and  easily  practised.  Upon  this  subject  I  expect 
to  encounter  the  strongest  prejudice  of  lawyers.  Men  do  not 
like  to  throw  away  as  useless,  what  it  has  cost  them  much 
trouble  to  acquire.  I  have  known  economical  ladies,  who 
had  a  superfluous  stock  of  medicine,  give  it  to  the  children  to 
save  it;  and  this  conduct  was  not  altogether  unnatural.  If,  in 
addition  to  considerable  expense,  much  labour  and  skill  have 
been  applied  to  the  construction  of  complicated  machinery, 
the  artist  will  not  be  pleased  with  any  one  who  should  render 
it  useless  by  substituting  some  cheap  and  simple  mode  of  pro¬ 
ducing  the  same  effect.  * 

It  seems  evident,  that  so  far  as  forms  are  concerned,  they 
should  be  of  such  a  nature,  and  just  so  many,  as  to  serve  the 
purposes  of  justice,  and  no  more.  Whatever  is  more  than 
this,  can  only  tend  to  evil.  It  must  necessarily  create  ex¬ 
pense  and  delay.  Just  in  proportion  as  the  forms  are  made 
intricate  and  numerous,  is  the  chance  that  they  will  be  mista¬ 
ken  or  omitted,  and  the  suit  thereby  rendered  vexatious  and 
expensive,  and  perhaps  wholly  useless. 

It  will  be  said,  that  the  forms  of  law  are  important — that 
they  are  intimately  connected  not  only  with  each  other,  but 
with  the  principles  of  justice  ;  and  it  is  impossible  to  foresee 
all  the  consequences  of  innovation, — that  the  ends  of  justice 
require  that  they  should  be  kept  inviolate— and  that  a  perni- 
cious  laxity  would  be  the  result  of  any  considerable  change. 

As  a  general  principle,  I  think  that  all  reforms,  even  of  ap¬ 
parent  and  acknowledged  evils,  ought  to  be  slow  and  cau¬ 
tious — feeling  our  way  step  by  step,  and  never  getting  off 
from  solid  ground.  This  general  principle  I  do  not  think 
applicable  to  this  case.  I  have  very  little  respect  for  the 
practice  of  the  English  common  law,  which,  with  some  few 
i  statutary  and  other  alterations,  has  been  adopted  in  the  state 
of  New-York,  and  in  many  other  states  of  the  union.  I  think 
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it  a  heavy,  clumsy,  and  expensive  machinery,  doing  little 
good  and  much  evil,  and  that  it  ought,  for  the  greater  part,  to 
be  abolished .  This,  to  many,  will  seem  a  strong  and  startling 
statement;  and  it  behoves  me  to  support,  with  sufficient  evi- 
dence,  what  I  have  advanced  with  so  much  boldness. 

To  avoid  confusion,  and  to  give  unity  and  connection  to 
my  remarks,  I  shall  confine  them  to  the  practice  of  the  Su¬ 
preme  Court  of  the  state  of  New-York,  which  is  the  only 
tribunal  in  that  state,  exercising  common  law  jurisdiction  to 
any  considerable  extent. 

The  practice  of  that  court  is  almost  exclusively  borrowed 
from  the  court  of  King’s  Bench  in  England,  which  may  be 
said  to  have  been  adopted  en  masse,  and  subsequently  improv¬ 
ed  by  a  few  alterations.  If  this  system  has  been  found  to  an¬ 
swer  its  design,  it  is  certainly  an  uncommon  instance  of  good 
luck;  for  it  was  adopted  without  any  discrimination,  choice, 
or  exercise  of  judgment,  on  the  part  of  the  good  people  of  the 
state  of  New-York;  being,  in  fact,  the  only  system  with 
which  the  lawyers  of  that  state  had  any  acquaintance,  or 
could  find  exhibited  in  books,  except,  perhaps,  the  practice 
in  the  court  of  Common  Pleas,  in  the  same  kingdom,  which 
is  very  nearly  the  same.  A  garment  found  may,  perhaps,  fit 
the  finder  as  well  as  if  he  had  been  measured  for  it ;  but  the 
chances  certainly  are  that  it  will  not.  This  garment  was  ne¬ 
ver  contrived  to  fit  any  form,  but  has  been,  from  time  to  time, 
stretched,  pieced  out,  and  altered,  as  the  body  politic  grew 
from  infancy  to  manhood. 

Nothing  shews  the  superstitious  veneration  of  men  for  es¬ 
tablished  forms ,  more  than  the  practice  of  the  English  com¬ 
mon  law,  for  the  forms  have  been  carefully  preserved,  long 
after  the  spirit  and  design  which  they  were  originally  intend¬ 
ed  to  subserve  have  passed  away.  The  life  has  departed,  and 
the  soul  has  gone  ;  but  the  body  is  embalmed,  and  kept  to  fu¬ 
ture  ages  in  a  useless  state,  between  preservation  and  decay. 
The  grand  law  of  human  life  is  mutability,  and  nothing  has 
yet  triumphed  over  it  but  legal  forms.  In  the  progress  of 
society,  laws  are  improved  and  abrogated,  and  one  principle 
is  superseded  bj>  another,  better  adapted  to  the  actual  state 
of  things.  Nothing  is  immortal  but  legal  forms.  The  great 
peculiarity — I  might  perhaps  say  the  fundamental  principle, 
of  the  English  practice,  is  this  :  Whatever  alterations  there 
may  be  in  the  tribunals  by  which  justice  is  administered,  or 
in  the  principles,  rules,  or  modes  of  administering  it,  these  are 
to  be  adapted  to  existing  forms ,  instead  of  adapting  the  exist¬ 
ing  forms  to  the  alterations,  as  subsequently  introduced. 
This  is  the  main  cause  of  all  the  extraordinary  and  supersti¬ 
tious  observances  which  we  find  in  the  practice  of  the  com¬ 
mon  law,  and  will  be  very  fully  exemplified  in  the  course  of 
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the  following  remarks.  I  shall  now  mention  a  single  instance, 
simply  to  illustrate  my  meaning.  It  was  anciently  necessary 
for  the  plaintiff  to  find  pledges  for  prosecution,  that  is,  to 
respond  in  costs  to  the  defendant,  in  case  the  plaintiff  should 
be  cast,  or  more  probably  to  pay  the  fine  due  to  the  king,  for 
the  unfounded  complaint  (or  false  clamour)  made  to  him  or 
his'courts  ;  and  the  names  of  these  pledges  were  mentioned  in 
the  declaration.  It  is  not  now  necessary  for  a  plaintiff  to 
give  any  such  surety,  except  in  particular  cases,  and  by  vir¬ 
tue  of  a  special  order  of  the  court.  But  the  names  of  “  John 
Doe  and  Richard  Roe,”  are  uniformly  added  to  the  declara¬ 
tion,  as  pledges  for  the  prosecution  of  the  suit ;  and  this,  al¬ 
though  the  plaintiff  may  have  filed  a  bond  for  security  of  costs, 
executed  by  substantial  sureties.* 

It  is  common  for  lawyers  to  defend  the  multiplicity  of  legal 
forms,  upon  the  vague  and  general  ground,  that  they  are  ne¬ 
cessary  to  the  regular  administration  of  the  law,  and  that  there 
ought  to  be  in  courts  of  justice,  as  well  as  in  other  courts,  a 
certain  degree  of  decorum  and  solemnity,  to  inspire  the  re¬ 
spect  of  its  attendants  and  the  community.  As  to  the  first 
branch  of  this  argument,  or  remark,  I  am  ready  to  admit,  that 
so  far  as  any  of  the  forms  of  practice  conduce  to  the  ends  of 
justice,  they  ought  to  be  preserved.  This  is  self-evident, 
but  it  is  also  nugatory  ;  for  the  inquiry  still  is  in  regard  to 
each  one  of  these  forms — has  that ,  in*particular,  any  such  be” 
aefieial  tendency  ?  If  it  has,  retain — if  not,  abolish  it. 

In  regard  to  the  notion  that  there  is  any  additional  degree 
of  dignity  in  courts  of  justice,  or  of  respect  paid  to  their  pre¬ 
sence  or  authority,  in  consequence  of  the  forms  of  the  English 
common  law,  I  apprehend  that  it  is  totally  unfounded. 
Forms  there  are  calculated  to  produce  this  effect :  such,  for  in¬ 
stance,  as  the  costume  and  personal  demeanour  of  the  judges 
and  officers  of  the  court;  and  these,  when  judiciously  adapt¬ 
ed  to  the  existing  state  of  society,  and  of  public  opinion,  may 
produce  a  salutary  effect  of  this  kind.  It  would  be  well,  how~ 
ever,  always  to  keep  in  mind  Bonaparte’s  axiom,  that  there 


*  The  necessity  of  adhering  to  this  useless  form  was  thought  so  great 
as  to  require  an  act  of  the  Legislature,  commonly  called  the  Statute 
of  Jeofails,  to  prevent  judgments  being  reversed  in  error  on  account  of 
its  omission. 

But  for  this  act,  a  judgment  rendered  in  the  Supreme  Court,  after 
trial  by  jury,  might  at  great  expense,  and  with  a  delay  to  a  party  before 
he  could  get  a  new  judgment  of  two  or  three  years  at  least,  have  been 
reversed  in  the  Court  of  Errors.  The  statute  above  referred  to,  has  put 
an  end  to  most  of  the  delays  which  might  formerly  have  arisen  after 
judgment,  from  mere  defect  of  useless  form-  Would  it  not  be  wise,  by 
some  general  provision  of  lawr,  to  preclude  all  similar  impediments  to 
justice  whenever  attempted  ? 
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is  but  one  step  from  the  sublime  to  the  ridiculous.  But 
whatever  may  be  thought  of  the  efficacy  or  value  of  forms  of 
this  description,  they  have  not  the  most  remote  relation  to 
the  practice  of  the  English  common  law.  Whatever  is  done 
in  relation  to  those  forms,  is  so  done  by  attornies,in  their  offices, 
or  in  those  of  the  officers  of  the  courts,  such  as  the  clerks,  she¬ 
riffs,  &c.  and  is  never  seen  or  observed  by  the  public,  to  whom 
it  is  wholly  unintelligible,  except  that  a  very  inquisitive  man 
sometimes  makes  some  inquiries  upon  the  subject;  but  I  never 
knew  such  inquiries  to  result  in  any  increased  degree  of  respect 
for  these  forms.  It  would  be  quite  easy  to  press  this  argument 
to  demonstration ;  but  this  would  be  superfluous,  as  I  trust 
that  in  the  separate  examination  which  I  shall  give  hereafter 
to  most  of  these  forms,  the  true  nature  of  their  dignity  will 
be  sufficiently  apparent,  without  the  aid  of  my  remarks. 

I  propose  now  to  go  through  some  examination  of  the  steps 
usually  taken  in  a  suit  brought  by  one  individual  against  an¬ 
other,  as  the  real  merits  of  the  case  will,  in  this  mode,  be  much 
more  apparent  than  they  can  be  made  by  any  course  of  gene¬ 
ral  remark. 

The  first  step  taken  in  a  cause,  is  to  procure  a  blank  writ 
to  be  sealed  at  the  clerk’s  office,  and  then  to  fill  it  up  accord¬ 
ing  to  the  nature  of  the  case.  The  suit  I  suppose  to  be  brought 
upon  a  promissory  note.  The  writ,  (called  a  “  capias ,”  from 
the  latin  word  capias ,  ‘•that  you  take,”)  if  returnable  at  an 
October  term,  is  in  the  following  form. 

“The  people  of  the  State  of  New-York,  to  the  Sheriff  of 
“  the  city  and  county  of  New-  York,  greeting — We  command 
“you  that  you  take  John  Doe,  if  he  may  be  had  in  your 
“  Bailiwick,  and  him  safely  keep  so  that  you  may  have  his  i 
“body  before  our  Justices  of  our  Supreme  Court  of  Judica-  j 
“ture  at  the  Academy  in  the  town  of  Utica ,  in  the  county  of 
“  Oneida ,  on  the  3d  Monday  of  October  next,  to  answer  unto  i 
“  Richard  Roe,  of  a  plea  of  trespass ;  and  also  to  a  bill  of 
“  the  said  Richard  of  $250  in  a  plea  of  trespass  on  the  case 
“  upon  promises  according  to  the  custom  of  our  said  Court, 

“  before  our  said  Justices,  then  and  there  to  be  exhibited,  and 
“have you  then  there  this  writ.  Witness,  Ambrose  Spencer, 

“  Esquire,  Chief  Justice,  at  the  Capitol  in  the  city  of  Albany, 
“the  first  Monday  of  August,  in  the  year  1821.* 

“  FAIRLIE,  BLOODGOOD,  &  BREESE,  Clks . 

“John  Richardson,  Atty 


*  When' a  suit  is  brought  against  a  Corporation,  it  must  be  by  origi¬ 
nal  writ,  a  process  often  occasioning  great  delay,  and  much  trouble  and 
expense.  This  process  is  attended  with  so  much  difficulty,  that  when 
numerous  suits  were  necessary  against  the  banks  in  the  city  of  New- 
York,  during  the  suspension  of  specie  payments,  it  was  found  nearly 
impossible  to  commence  them  rightly,  and  the  judges  were  at  length 
fompel!ed  to  agree  upon  a  form  which  they  would  support. 
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This,  for  a  legal  document,  is  one  of  great  brevity,  and 
liable  to  fewer  objections  than  such  documents  usually  are. 
stili  there  are  objections  to  it  of  no  trifling  nature.  In  the 
hrst  place,  it  commands  the  sheriff-  to  do  what  is  not  intended 
and  what  he  has  no  right  to  do,  viz.  to  have  the  body  of  the 
defendant  before  the  judges  of  the  court  at  Utica.  This 
results  from  a  thoughtless  adoption  of  the  forms  of  the  court 
of  King  s  Bench  in  England,  which  have  themselves  been 
heedlessly  handed  down  from  ancient  times,  although  the 
state  of  things  to  which  they  were  originally  adapted  is 
wholly  changed.  Upon  this  arrest  the  sheriff  either  impri¬ 
sons  the  defendant  in  the  county  where  he  is  arrested,  or 
compels  him  to  give  a  bond  with  sufficient  surety  or  sureties 
lor  his  personal  appearance  before  the  judges  in  the  town  of 
Utica,  on  the  return-day  of  the  writ.  True  it  is,  that  there 
is  nothing  more  meant  by  all  this  than  that  the  defendant,  or 
his  sureties,  shall  put  m  good  special  bail  to  the  action  within 
a  certain  time  after  the  return-day  of  the  writ,  and  the  bail- 
ptece  by  which  this  is  done  may  be  filed  in  the  clerk’s  office 
in  the  city  of  New-York ;  and  the  defendant  may  readily 
learn,  by  application  to  his  attorney,  what  he  has  to  do.  But 

meanlT  TK  ‘S  T  “""S’  whe"  another  W 

meant .  The  mind  of  the  individual  arrested,  especially  if 

he  be  a  stranger,  or  a  person  unused  to  legal  proceedings,  is 

filled  with  unnecessary  alarm.  He  is  plainly  ordered  to  make 

his  personal  appearance  before  a  court  distant  hundreds  of 

miles,  and  is  often  compelled  to  consult  a  lawyer  to  obtain 

information,  and  avoid  serious  difficulty,  in  a  case  where 

perhaps  it  would  not  otherwise  be  necessary.  Not  only  this 

but  the  defendant,  and  the  friends  who  became  his  bail,  often 

do  undergo  serious  trouble  and  expense,  in  consequence  of 

the  obligation  imposed  by  the  bail-bond,  which  is  very  dif- 

terent  from  any  thing  which  is  specified  in  the  bond.  This 

will  be  more  fully  explained  hereafter,  in  treating  of  the 

burthensome  and  vexatious  system  of  bail,  as  adopted  here 

from  the  English  practice.  Now  all  or  most  of  these  evils 

nnght  be  avoided,  if  the  language  of  the  documents  adopted 

by  the  law  was  such  as  to  express  their  real  meaning. 

1  he  next  observation  upon  the  form  of  this  writ  is,  that  by 
it  the  defendant  is  required  to  answer  to  a  plea  of  trespass 
and  also  to  a  bill  (meaning  thereby  a  declaration  or  state¬ 
ment  of  the  plaintiff’s  complaint)  of  two  hundred  and  fifty 
dollars  upon  promises.  This  is  a  contradiction ;  for  a  decla- 
ration  in  trespass  and  one  upon  promises  cannot  be  joined  in 
he  same  action.  This  contradiction  arises  from  adopting  a 
hction  originally  used,  or  rather  allowed,  by  the  court  of 
Be"ch’  t0  obtain  jurisdiction.  It  is,  however,  simply 
absurd,  and,  for  aught  I  know,  harmless.  There  is  a  more 
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serious  objection  to  this  part  of  the  writ.  It  ought  to  contain 
the  declaration,  or  at  least  such  a  statement  of  the  plaintiff’s 
claim  as  to  give  to  the  defendant  sufficient  information  of  the 
nature  and  amount  of  the  demand  made  against  him.*  The 
only  objection  I  have  ever  heard  to  this  course  is,  that  it  is 
sometimes  necessary  to  issue  a  writ  in  haste,  when  there  is 
not  time  to  frame  a  declaration.  But  this  would  be  a  case  of 
extremely  rare  occurrence.  There  are  few  fugitives  from 
justice,  except  in  cases  where  the  demands  against  them  are 
of  so  clear  and  positive  a  character  as  to  admit  of  an  easy  and 
short  statement  Besides,  there  is  (as  I  shall  attempt  to  show 
hereafter)  no  use  in  the  tedious,  verbose,  and  varied  state¬ 
ments  which  are  usually  contained  in  declarations  and  other 
legal  pleadings.  In  all  ordinary  cases  an  attorney,  but  tole¬ 
rably  expert  at  his  business,  might  draw  a  sufficient  declara¬ 
tion  in  five  minutes.  If  a  necessity  should  exist,  amendments 
might  be  allowed,  upon  equitable  terms  to  be  imposed  by  the 
court.  According  to  the  present  practice,  declarations  may 
be  amended  at  any  time  before  the  defendant  puts  in  his  plea, 
and  even  afterwards,  without  costs ;  and  the}'  may  even  be 
amended  after  judgment,  upon  demurrer.  This  insertion  of 
the  declaration  in  the  writ  would  be  productive  of  immense 
advantages  to  both  suitors.  It  would  enable  either  to  bring 
the  cause  to  a  speedy  issue.  If  the  defendant  did  not  put  in 
a  plea  or  answer  to  the  declaration,  his  default  would  be  en¬ 
tered  ;  if  he  did,  the  cause  would  be  ready  for  trial.  As  the 
practice  now  is,  the  writ  must  be  made  returnable  upon  some 
day  in  term,  that  is,  when  all  the  judges  are  in  session  to  j 
decide  points  of  law,  and  the  declaration  cannot  be  filed  until 
the  plaintiff  has  ascertained  that  the  writ  is  actually  returned, 
(which  is  not  always  done  in  due  season,)  and  that  the  de¬ 
fendant  was  taken  upon  it.  As  there  are  but  four  terms  in 
the  year,  this  alone  may  occasion  a  delay  of  nearly  three 
months,  a  time  long  enough  for  the  perfect  decision  of  an  or¬ 
dinary  cause. 

Again  :  if  the  writ  contained  the  declaration,  and  the  de¬ 
claration  contained,  as  it  ought,  an  explicit  statement  of  the  i 
plaintiff’s  claim,  the  defendant  would  know  precisely  wha$  i 
he  was  sued  for ;  and  for  this  purpose  he  should  be  entitled  \ 
to  a  copy  of  the  writ  from  the  sheriff,  the  clerk  of  the  court,  j 
or  the  plaintiff’s  attorney,  as  might  be  most  convenient  for 


*  This  might  be  done  by  saying,  ‘  to  answer  to  the  plaintiff  for  the 
non-payment  of  his  note,’  describing  it ;  or  if  the  suit  was  for  goods 
sold,  to  answer  to  the  plaintiff  for  goods  sold  to  the  amount  of  five 
hundred  dollars,  on  the  first  of  January,  1821,  on  a  credit  of  six  months  ; 
or,  for  goods  sold  as  per  the  account  annexed,  annexing  to  the  writ  a 
bill  of  the  goods. 
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him.  If  the  demand  be  just,  and  he  is  not  disposed  to  con¬ 
test  it,  he  may  safely  be  defaulted,  and  judgment  would  be 
rendered  for  the  amount  claimed,  in  all  cases  of  liquidated 
and  undisputed  demands,  thereby  dispensing  with  that  relic 
of  barbarism,  the  sheriff ’s  jury.  It  is  not  likely  that  in  this 
mode  injustice  would  be  done  more  frequently  than  at  pre¬ 
sent  ;  and  if  such  cases  should  occur,  they  might  be  remedied 
by  a  liberal  indulgence  in  setting  aside  defaults  upon  proper 
terms.  Much  more  might  be  said  upon  this  subject ;  but  to 
avoid  prolixity,  I  shall  only  add,  that  the  admirers  of  the 
present  practice  are  precluded  from  disputing  the  propriety 
of  inserting  the  declaration  in  the  writ,  for  it  is  now  neces¬ 
sary,  or  at  least  usually  esteemed  so,  to  insert  the  declara¬ 
tion  in  all  writs  against  corporations.* 

The  next  observation  which  occurs  as  important  to  be 
made  upon  the  writ  is,  that  it  must  be  made  returnable  in 
term.  I  have  already  partially  anticipated  the  principal  re¬ 
marks  to  be  made  upon  this  subject.  There  is  no  reason,  as 
our  practice  is  now  modelled,  why  a  writ  should  not  be  made 
returnable  at  one  time  as  well  as  another.  It  is  not  in  fact  , 
returnable,  according  to  its  expression,  before  the  judges  “  at 
the  town  of  Utica,”  &ic.  but  may  be  returned  to  Albany  or 
New-York.  The  Court  of  Chancery  is  considered  as  always 
open,  and  its  process  may  be  made  returnable  on  any  day. 
There  can  be  no  reason  why  this  should  not  be  the  case  with 
courts  of  common  law.  The  delay  occasioned  by  the  present 
usage  is  quite  useless.  No  harm  could  result  from  making 
writs  returnable  either  forthwith  after  service,  or  in  a  definite 
period  after  they  were  issued,  say  ten,  twenty,  or  fifty  days, 
according  to  the  distance  of  the  county  where  they  were 
served  from  the  nearest  clerk’s  office. 

The  writ  is  then  tested  (“  Witness  Ambrose  Spencer,  esq.” 
&lc.)  in  the  name  of  the  Chief  Justice,  on  some  day  in 
the  present  or  last  term  of  the  court,  and  at  the  place  where 
that  term  was  held,  and  the  name  of  the  clerk  of  the  court, 
and  plaintiff’s  attorney,  are  subjoined.  There  is  not,  perhaps, 
much  harm  in  this,  but  it  is  useless.  It  may  all  be  printed, 


*  These  writs  are  called  original  summons.  Notwithstanding  the  in¬ 
sertion  of  the  declaration  at  full  length  in  the  writ,  our  practice,  follow¬ 
ing  out  its  usual  tendency  to  multiplicity  and  repetition,  requires  other 
copies  of  the  declaration  to  be  filed  and  served.  Even  since  the  dispens¬ 
ing  with  issue  rolls,  an  attorney  must  make  out  (including  the  original) 
six  copies  of  the  declaration  against  a  corporation,  besides  the  draft  to 
be  retained  by  him,  viz.  one  for  a  precipe  to  file  in  the  Clerk’s  office, 
one  for  the  summons  given  to  the  sheriff,  one  to  file  in  the  Clerk’s  office 
as  a  declaration,  one  for  the  defendant’s  attorney,  one  for  the  Nisi 
Prius  record,  and  one  for  the  judgment-roll. 
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or  written  by  any  scrivener,  and  therefore  does  not  serve  to 
authenticate  the  process.  Few  things  are  perfectly  nugato¬ 
ry  :  if  they  can  do  no  good,  they  may  do  some  harm  ;  so  it  is 
with  the  teste  of  a  writ.  If  a  mistake  be  made,  as  sometimes 
happens  in  testing  a  writ  on  a  day  out  of  term,  it  is  fatal ;  and 
perhaps  it  would  be  voidable  if,  by  a  wrong  calculation,  it 
should  be  made  to  bear  teste  on  Sunday.  So  also  if  the 
Chief  Justice  should  die,  resign,  or  arrive  at  the  term  of  life 
beyond  which  he  cannot  constitutionally  retain  his  office, 
serious  difficulties  might  arise  as  to  the  name  of  the  person 
by  whom  the  writ  was  to  be  tested.  Such  difficulties  have 
occurred,  and  occasioned  a  good  deal  of  embarrassment. 
There  is,  however,  one  consideration  of  more  importance. 
It  is  often  necessary  to  ascertain  the  real  time  of  the  com¬ 
mencement  of  an  action,  to  know  whether  it  wras  not  prema¬ 
turely  brought,  whether  it  was  not  barred  by  the  statute  of 
limitations,  and  for  other  purposes.  As  the  practice  now 
stands,  it  is  necessary,  in  order  to  ascertain  this  point,  to  go 
into  evidence  to  show  when  the  writ  did  in  fact  issue— a  point 
by  no  means  decided  by  the  day  of  its  teste  or  date,  and 
often  troublesome,  and  difficult  of  proof.  Every  writ  ought 
to  bear  date  on  the  day  on  which  it  is  in  fact  issued ;  and  if  it 
were  made  the  duty  of  the  attorney  to  insert  a  true  date, 
(and  the  sheriff  ought  also,  as  a  further  caution  to  minute 
upon  it  the  time  of  its  receipt  by  him,)  there  never  could  be 
a  question  as  to  the  time  of  the  commencement  of  an  action. 
This  may  serve  to  show  that,  even  in  matters  apparently  the 
most  trifling,  truth  is  better  than  any  thing  else.  Fiction 
never  did  and  never  can  answer  any  useful  end.  If  the  writ 
be  not  punctually  returned  by  the  sheriff,  it  requires  a  pro¬ 
cess  of  considerable  difficulty  and  delay  (with  the  details  of 
which  I  shall  not  now  trouble  the  reader)  to  compel  its  re 
turn. 

When  at  length,  the  plaintiff  has  ascertained  that  the  wrrit 
has  been  returned,  and  that  the  defendant  has  been  taken,  he 
is  at  liberty  to  fde  his  declaration  in  any  of  the  clerks’  offices, 
(of  which  there  are  three,  one  at  Newr-York,  one  at  Albany, 
and  one  at  Utica,)  and  he  thereupon,  as  matter  of  course,  en¬ 
ters  in  a  book  kept  by  the  clerk  for  that  purpose,  a  rule  of 
court,  by  which  the  defendant  is  required  to  file  his  plea  in 
twenty  days  after  service  of  a  copy  of  the  declaration,  and 
notice  of  that  rule,  or  judgment  will  be  entered  against  him. 
If  an  attorney  be  employed  by  the  defendant,  a  copy  of  the 
declaration  and  notice  of  the  entering  of  this  rule,  is  served 
upon  him,  and  if  the  defendant  has  employed  no  attorney, 
this  notice  is  put  up  among  a  thousand  similar  papers  in  the 
clerk’s  office  It  is  evident,  that  all  the  trouble  and  expense 
of  entering  these  rules,  and  giving  notice  of  them  is  utterly 
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useless.  Precisely  the  same  rule  is  entered  in  every  case, 
and,  of  course,  all  this  tedious  scribbling  might  be  saved  by 
a  general  regulation  of  the  court,  that  in  all  cases  the  defend¬ 
ant  should  be  bound  to  plead  in  a  given  time,  after  service  of 
a  copy  of  the  declaration  upon  him  or  his  attorney,  or  if  ser¬ 
vice  of  a  copy  should  not  be  required,  after  notice  that  the 
declaration  had  been  filed.  When  it  is  considered,  that  a 
considerable  portion  of  the  attorneys  in  this  state  are  distant 
as  much  as  one  hundred  miles  from  any  clerk’s  office,  it  will 
not  be  thought  unimportant  to  diminish  the  number  of  useless 
ceremonies  to  be  performed  there.  These  declarations, notices, 
and  other  papers,  are  usually  to  be  served  upon  an  agent  of  the 
opposite  attorney,  and  the  delay,  vexation,  and  expense  result¬ 
ing  from  the  necessity  of  these  agents,  will  be  hinted  at  in  the 
sequel  of  these  remarks.  Again,  this  rule,  like  most  legal  forms, 
does  not  say  what  it  means.  If  the  notice  be  served,  not  up¬ 
on  the  attorney  personally,  but  on  his  agent,  he  has  forty 
days,  instead  of  twenty,  to  plead  in.  Of  the  absurdity  of  at¬ 
tempting  to  give  any  information  to  a  defendant  who  may  be 
at  Niagara,  or  any  where  else,  by  putting  a  paper  “  in  a  con¬ 
spicuous  place”  in  the  clerk’s  office  in  New- York,  it  is  need- 
j  less  to  speak. 

If  the  defendant  puts  in  bail  with  which  the  plaintiff  is  satis¬ 
fied,  and  does  not  plead  in  due  time,  an  affidavit  is  made  and 
filed,  stating  the  service  of  a  copy  of  the  declaration  (in 
cases  when  such  service  is  necessary,)  and  notice  of  the  rule 
| plead,  and  his  default,  is  then  entered.  If  the  defendant 


does  not  put  in  bail,  and  the’  plaintiff  does  not  choose  to  re 
quire  it,  he  is  permitted,  after  waiting  double  the  usual  time, 
that  is,  40  days,  to  put  in  fictitious  bail,  viz.  John  Doe  and 
Richard  Roe,  for  the  defendant,  and  then  to  enter  his  default 
This  is  done  to  preserve  the  inestimable  forms  of  law.  If  the 
plaintiff  does  wish  to  have  the  security  of  real  bail,  he  is  in¬ 
volved  in  difficulties  which  will  be  separately  considered  in, 
the  remarks  to  be  made  on  the  subject  of  bail*  The  default 
however,  is  not  entered  without  writing  another  long  and  for¬ 
mal  rule,  in  the  Common  Rule  Book. 

If  the  action  is  brought  upon  a  written  instrument,  of  such  a 
i  lature.that  it  only  requires  computation  to  ascertain  the  amount 
lue,  it  is  referred  to  the  clerk  to  make  the  computation.*  If  the 
:ase  be  of  this  kind,  after  the  default  is  entered,  the  plaintiff 
•  ‘light  to  have  judgment  immediately.  But  because  there  may 


* 


This  is  generally,  but  not  universally,  the  case.  In  an  action  upon  a 
idgment  in  a  foreign  State,  when  the  amount  due  is  always  precisely  as- 
er tamed,  it  has  nevertheless  been  held  necessary  to  have  the  damages 
Hind  by  the  sheriff’s  jury 
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be  cases  of  surprise,  irregularity,  or  which  require  indulgence 
to  the  defendant,  (which  by  the  by,  are  mere  exceptions,  and 
therefore  ought  not  to  control  the  practice,)  the  plaintiff  is  al¬ 
ways  obliged  to  wait  one  or  two  months, as  the  case  may  be,  till 
the  following  term,  when  he  enters  a  rule  at  the  clerk’s  office, 
which  is  perfectly  useless  for  interlocutory  judgment,  as  it  is 
called,  and  that  the  clerk  assess  the  damages.  After  the  clerk 
has  performed  this  service,  he  makes  a  repoit  in  writing  of 
the  damages,  and  thereupon  another  useless  rule  foi  judgment 
is  entered.  The  judgment  record  is  sufficiently  warranted 
by  the  report  of  the  clerk.  If  there  is  a  good  reason  why  the 
defendant,  after  being  defaulted,  should  be  allowed  to  plead 
or  make  a  defence,  he  might  get  an  order  to  stay  proceedings 
until  the  term,  and  then  apply  to  the  court,  and  as  he  would 
disclose  his  reasons  in  an  affidavit,  on  which  the  order  to  stay- 
proceedings  would  be  granted,  the  plaintiff’s  attorney,  in  all 
cases  where  the  court  would  probably  afford  relief,  would  be 
willing  to  grant  it  for  the  sake  of  saving  time. 

If  the  action  is  not  of  the  kind  above  described,  the 
damages  are  found  (to  use  the  legal  phrase)  by  a  jury, 
which  usually  meets  at  some  tavern,  and  over  which  that 
accomplished  law  officer,  the  sheriff  of  the  county  for  the 
time  being,  presides  as  judge.  During  every  term,  the 
sheriff  convenes  a  jury  to  assess  the  damages  in  the  cases 
of  default,  which  are  always  numerous,  where  the  dama- 
mages  cannot  be  ascertained  by  mere  computation.  But  as 
the  practice  of  the  law  seldom  adopts  any  compendious  and 
easy  mode  of  doing  business,  such  as  common  sense  would 
dictate,  there  is  no  general  rule  or  usage  by  which  sheriffs 
are  required  to  summon  these  juries  at  the  proper  times,  but 
the  attorneys  make  out.  in  each  case ,  separate  writs  of  inquiry, 
that  is,  writs  directing  the  sheriff  to  cause  a  jury  44  to  come'’ 
at  the  required  time  and  place,  and  assess  the  damages  in 
that  cause.  These  w  rits  of  inquiry  arc  made  out  with  all  the 
formalities  as  to  teste,  return,  &c.,  above  described  with  re 
gard  to  the  capias.  In  addition  to  this,  besides  other  matter: 
of  form,  they  contain  the  declaration.  This  is  wholly  unne 
cessary.  If  the  sheriff  or  the  jury  should  wish  to  look  at  the 
declaration,  (which  can  rarely  happen,)  they  might  as  wel 
look  at  the  draft  of  it  in  the  hands  of  the  plaintiff’s  attorney 
as  at  the  copy  made  from  that  draft,  and  inserted  in  the  wri 
of  inquiry.  When  the  damages  are  ascertained,  the  44  inqui 
sition”  or  verdict  of  the  jury  is  filed  in  the  clerk’s  office,  ani 
another  rule  is  entered  in  the  Rule  Book,  that  the  plainti) 
shall  have  judgment  44  nisi ,”  meaning  thereby  44  unless”  th 
defendant  shows  cause  cause  to  the  contrary  within  four  day 
thereafter.  At  the  expiration  of  this  second  period  of  fou 
days  the  plaintiff  is  entitled  to  make  up  and  have  the  cosi 
taxed,  and  file  his  record.  This  record,  it  is  true,  must  b 
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signed  by  a  judge,  but  the  signature  of  the  judge  is  a  merely 
ministerial  act,  for  the  judgment  is  considered  as  having  been 
ordered  by  the  court  by  the  rule  previously  entered  by  the 
plaintiff’s  attorney,  and,  in  practice,  the  judges  do  invariably 
sign,  without  examination,  every  record  offered  to  them.  The 
attorney  then  makes  out  the  execution,  in  which  the  names  of 
the  clerk  and  chief  justice  are  either  printed  or  written  by 
him. 

This  is  an  outline,  and  but  a  mere  outline,  of  the  course  of 
practice  in  ordinary  collecting  business,  where  no  defence  is 
made,  but  judgment  passes  against  the  defendant  by  his  de¬ 
fault.  It  is  necessary  to  make  but  few  remarks.  The  whole 
scheme  is  awkward,  ill-contrived,  and  systematically  vicious. 
There  is  an  utter  want  of  any  general  plan.  Nothing  is  done 
by  virtue  of  any  general  order  or  regulation  ;  but  each  cause 
is  made  to  proceed,  if  I  may  so  express  myself,  hy  hitches; 
that  is,  by  a  succession  of  separate  individual  efforts  on  one 
side  and  the  other.  Even  if  the  skeleton  of  the  present  sys¬ 
tem  were  preserved,  it  would  be  easy  to  introduce  into  it  im¬ 
provements  of  immense  importance.  The  sheriffs  should  be 
compelled,  under  a  sufficient  penalty,  to  return  the  capias 
within  a  prescribed  time,  or  it  should  become  of  no  effect. 
There  may  be  many  excuses  for  a  sheriff  who  does  not  exe¬ 
cute  process;  but  there  can  scarcely  be  any  for  his  not  return¬ 
ing  it.  The  plaintiff’s  attorney  might,  by  a  general  regulation, 
be  compelled  to  file  his  declaration,  (which  we  suppose  to  be 
still  kept  separate  from  the  capias,)  in  the  clerk’s  office  nearest 
to  himself,  within  a  prescribed  time;  and  in  like  manner,  the  de¬ 
fendant’s  attorney  might  be  compelled  to  file  his  plea  within  a 
given  period  after  the  filing  of  the  declaration,  and  as  well  with¬ 
out  as  with  entering  a  rule  and  serving  notice.  In  any  case  re¬ 
quiring  an  extension  of  time,  it  might  be  procured  by  a  spe¬ 
cial  order  of  a  judge,  or  the  court ;  and  so  it  is  now.  But 
without  a  tedious  recapitulation  of  each  step  in  the  process, 
and  making  it  the  subject  of  a  separate  examination,  it  will 
be  perfectly  obvious  to  any  person  who  will  take  the  trouble 
to  reflect  upon  the  subject,  that  there  is  no  utility  whatever 
in  requiring  the  entry  o £  rules  of  course ,  or  notice  to  be  given: 
of  such  rules*  A  rule  of  course,  is  one  to  which  a  party  is 
entitled  by  the  invariable  practice  of  the  couri,  and  which  he 
can  enter  without  application  to  the  court,  or  a  judge.  The 
advantage  which  he  seeks  to  gain  by  the  rule,  is  one  to  which 
he  is  certainly  entitled.  If  it  were  not  such,  he  would  not  be 
allowed  to  enter  a  rule  granting  it  as  of  course .  If  then  he 
be,  by  the  practice  of  the  court,  certainly  entitled  to  the  ad¬ 
vantage  sought,  why  not  give  it  without  subjecting  him  to  the 
useless  formality  of  entering  a  rule,  and  giving  notice  ?  I 
shall  state  a  single  fact,  which,  in  mv  view,  affords  a  perfect 
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commentary  upon  this  argument.  In  one  of  the  most  simple 
and  common  actions  ever  brought,  viz.  upon  a  merchant’s 
book  account — the  costs  of  the  suit,  when  there  is  no  defence  ; 
upon  a  default — are,  upon  the  average,  at  least  $35,  where  the 
claim  exceeds  $250.  Now,  if  we  suppose  the  capias  to  in¬ 
clude  a  short  but  sufficient  declaration,  and  this  declaration  to 
contain,  either  within  itself,  or  by  a  schedule  or  account  an¬ 
nexed  to  it,  an  explicit  statement  of  the  amount  claimed, 
judgment  might  be  rendered  for  this  amount  upon  the  de¬ 
fendant’s  default.  The  costs,  in  such  case,  could  not  exceed 
$10  or  $15,  and  the  attorney  would  be  better  paid,  in  pro¬ 
portion  to  his  labour,  than  he  now  is.  I  think  it  is  sufficient¬ 
ly  evident,  that  the  writs  of  inquiry  are  wholly  useless ;  at 
least  in  all  ordinary  suits  for  goods  sold,  and  the  like.  There 
are  some  cases  where  the  defendant  makes  no  defence,  and 
which  require  the  intervention  of  a  jury  ;  for  example,  in  ac¬ 
tions  for  slander,  and  assault  and  battery.  But  it  would  be 
much  better  in  these  cases  to  have  the  writs  of  inquiry  exe¬ 
cuted  before  the  recorder,  or  a  judge  of  the  county  court. 

There  are  several  other  observations  which  might  be  per¬ 
tinent  here,  and  particularly  in  regard  to  the  mode  of  making 
up  records,  and  the  propriety  of  suffering  the  plaintiff’s  attor¬ 
ney  to  issue  execution  ;  but  it  will  be  proper  to  treat  of  these 
under  the  next  topic  of  discussion  ;  and  to  prevent  repetition, 

I  shall  defer  my  remarks  for  that  occasion. 

I  have  hitherto  confined  my  attention  to  cases  where  no  de¬ 
fence  is  made  or  attempted.  A  judgment  passes  against  the 
defendant  by  his  default.  Whenever  the  defendant  wishes  to 
obtain  delay,  or  to  contest  the  plaintiff’s  suit,  he  puls  in  a 
plea,  by  which  he  denies  the  plaintiff’s  claim,  or  states  some 
legal  objection  to  its  recovery.  In  the  former  case,  that  is, 
w  hen  the  plaintifi’s  declaration  is  wholly  denied,  issue  is  join¬ 
ed  at  once,  that  is,  the  parties  have  come  to  a  direct  affirma¬ 
tion  on  one  side,  and  denial  on  the  other;  and  this  issue  is  rea¬ 
dy  to  be  tried  w  henever  the  course  of  the  court  shall  furnish  an 
opportunity.  To  avoid  prolixity,  I  shall  for  the  present,  and 
perhaps  wholly,  confine  my  remarks  to  cases  where  the  issue 
is  joined  at  once  upon  the  defend  ant’s  plea. 

The  issue,  in  analogy  to  the  whole  course  of  proceedings  in 
the  English  practice,  when  thus  joined,  would  remain  in  that 
state  for  ever  upon  the  records  of  the  court,  unless  the  cause 
were  pressed  on,  on  one  side  or  the  other.  The  cause  will  not,  as 
a  matter  of  course,  be  put  upon  the  calendar  or  docket  by 
the  clerk,  and  thus  stand  for  trial ;  but  the  plaintiff’s  attorney 
may  give  to  the  defendant’s  attorney  notice  of  his  intention  to 
try  the  cause  at  the  next  court  for  the  trial  of  causes  by  jury, 
to  be  held  in  the  county  where  the  venue  is  laid. 

In  the  simplicity  of  ancient  times,  causes  were  tried  by  a  jury 
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of  the  vicinage,  and  of  course  in  the  county  where  the  facts  to 
be  inquired  into  took  place.  The  law  in  this  respect,  with  the 
exception  of  a  few  cases,  has  been  changed ;  but  legal  forms, 
which  rarely  alter,  suppose  this  still  to  be  the  case,  and  there* 
fore  it  is  necessary  to  lay  the  venue  (that  is,  to  alledge  the  ma¬ 
terial  facts  to  have  taken  place)  in  the  county,  or  other  juris- 
diction  within  which  the  action  is  brought;  as  for  instance,  if 
an  action  is  brought  for  a  bill  of  exchange  drawn  in  Liverpool, 
payable  at  a  particular  counting-house  in  London,  the  decla¬ 
ration  would  alledge  that  the  bill  was  drawn  in  Liverpool,  in 
that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
called  Lngland,  viz.  in  the  first  ward  of  the  city  of  New-York 
and  that  it  was  presented  at  the  said  counting-house  in  Lon¬ 
don,  viz.  at  said  New-York. 

The  practice  in  the  state  of  New-York  is  to  suffer  the  plaintiff 
to  lay  the  venue ,  in  actions  which  are  not  local  in  their  nature 
in  any  county,  and  with  liberty  to  the  defendant  to  move  the 
court  to  change  the  venue,  upon  making  an  affidavit,  that  the 
cause  of  action,  if  any,  arose  in  another  county,  and  that  he  has 
three  material  witnesses  who  reside  in  or  near  the  latter  county. 
Upon  this,  the  plaintiff  almost  invariably  makes  an  affidavit  that 
he  has  three  or  more  witnesses  who  reside  in  or  near  the  county 
where  the  suit  is  brought;  and  the  motion  is  denied.  Would 
it  not  be  desirable  to  compel  all  suits,  not  local  in  their  na¬ 
ture,  when  both  parties  are  inhabitants  of  the  state,  to  be 
brought  in  the  county  where  one  of  the  parties  reside? 

If  the  plaintiff  omits  to  notice  the  cause  for  trial,  the  de¬ 
fendant  is  at  liberty  to  move  the  court  at  the  next  term,  that 
.he  plaintiff  may  become  non-suit,  that  is,  that  his  suit  may 
ie  dismissed,  which  the  court  will  order,  unless  the  plaintiff 
enders  some  sufficient  excuse,  or  stipulates  positively  to  trv 
he  cause  at  the  next  circuit,  or  to  become  nonsuit. 

Jt  is  obvious,  that  this  course,  in  some  degree  at  least  in- 
reases  the  uncertainty  as  to  the  time  when  a  cause  will'  ac- 
uatly  be  tried,  and  thus  occasions  to  parties  and  their  witness¬ 
es,  unnecessary  anxiety,  embarrassment,  and  expense.  The 
lecessity  of  making  so  many  motions  at  the  terms,  and  of 
lansmHtmg  notices  to  the  clerks  and  opposite  attornies,  might 
s  well  be  avoided.  It  would,  therefore,  seem  to  be  an  ob- 
ious  and  not  inconsiderable  improvement,  that  there  should 
e  made  out  a  regular  list  of  all  causes  at  issue,  and  ready  to 
«  tried,  and  that  they  should  all  be  tried  in  their  order,  un. 

-ss  some  good  reason  were  shown  to  the  contrary. 

J]  ;fn  a  cause  is  at  length  noticed  for  trial,  a  nisi  prius  re- 
rd  made  up.  This  is  so  striking  an  instance  of  the  labo¬ 
rs  preservation  of  a  cumbrous  and  useless  form  that  I 
lall  explain  it  somewhat  at  large.  In  primitive  times  al! 
nportant  causes  were  probably  decided  by  the  king,  or  at 
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least  by  the  aula  regia ,  (king’s  council,)  in  which  the  king 
presided,  and  therefore  to  this  day,  in  England,  the  sheriff  is 
commanded  by  the  capias  to  bring  the  body  of  the  defendant 
before  the  king  wherever  he  may  happen  to  be  in  England  on  the 
return  day  of  the  writ .  As,  however,  the  king  was  not  pro¬ 
bably  an  accomplished  lawyer,  and  business  multiplied,  it  was, 
at  an  early  period,  transferred  from  his  council,  which  was 
migratory,  to  the  court  of  king’s  bench,  which  grew  out  of 
that  council,  and  which  is,  in  fact,  stationary  at  Westminster, 
though  it  is  supposed  by  the  forms  of  law  to  be  wandering 
about  the  kingdom,  as  was  the  custom  of  the  aula  regia.  For 
a  considerable  period,  all  causes  in  the  king’s  bench  were 
tried  by  juries  summoned  at  Westminster,  but  as  this  became, 
in  process  of  time,  too  burthensome  to  be  endured,  the  judges 
of  the  King’s  Bench  were  sometimes  sent  into  the  country  (at 
first  only  once  in  seven  years)  to  try  causes  of  a  particular 
description,  and  at  length  all  causes  were  regularly  tried  in 
the  counties  where  the  venue  was  laid,  But  to  authorize  the 
judge  or  commissioner  to  try  the  cause,  it  was  supposed  ne¬ 
cessary  that  the  court  at  Westminster  should  send  down  to 
him  in  the  country  a  copy  of  the  record  in  the  cause,  and  this 
copy  is  (or  rather  is  supposed  to  be)  sealed  up  under  the  seal 
of  the  court  at  Westminster.  But  the  forms  still  suppose  the 
trial  to  be  had  at  Westminster,  and  ip  all  the  awards  of  ve¬ 
nire,  that  is,  the  directions  given,  or  supposed  to  be  given, 
by  the  court,  to  the  sheriff,  to  bring  a  jury,  the  sheriff  is  di¬ 
rected  to  bring  a  jury  there ,  until  the  record  is  brought  down 
to  the  Nisi  Prius  clause.*  By  that  clause  it  is  suggested  that 
peradventure  it  may  happen  that  a  judge  or  commissioner  will 
come  into  the  county  when  the  venue  is  laid  before  the  term, 
and,  in  such  case,  the  sheriff  is  directed  to  have  the  jury  be¬ 
fore  him.  By  a  strange  perversity,  or  rather  by  an  unreflect¬ 
ing  imitation  of  every  thing  which  we  found  established  in 
England,  we  have  adopted  all  these  idle  and  frivolous  formal¬ 
ities.  By  the  form  of  our  records,  the  sheriff,  in  a  case  to  be 
tried  at  the  city  of  New-York,  is  ordered  to  have  a  jury  at 
the  term,  or  before  the  full  court,  first  at  the  city-hall  of  the 
city  of  New-York  ;  then  at  the  capitol  in  the  city  of  Albany  ; 
then  at  the  academy  in  the  village  of  Utica,  and  so  on  indefi¬ 
nitely,  until  the  record  is  brought  down  to  the  nisi  prius 
clause,  that  is,  the  clause  which  directs  the  sheriff  to  have  a 
jury  to  try  the  cause  at  Utica,  (or  elsewhere,)  on  the  first  day 
of  the  term  to  be  there  held,  nisi  prius,  that  is,  unless  before  that 
time  the  judges,  or  some  one  of  them,  should  come  at  a  cir¬ 
cuit  or  sittings  to  be  held  at  the  city  of  New-York,  and  there 


*  This  will  be  explained  in  the  Appendix. 
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try  the  cause.  Now,  the  sheriff  never  is  in  fact  directed  to 
summon  a  jury  at  any  of  the  terms,  which  are  held  for  the 
sole  purpose  of  deciding  questions  of  law,  and  where  juries 
would  be  wholly  useless.  Still  it  is  necessary  that  the  record 
be  thus  made  up,  and  contain  all  these  fictitious  averments. 
These  awards  of  venire  which  are  inserted  in  the  nisi  prius 
record,  are  numerous  in  proportion  to  the  length  of  time 
which  transpires  after  the  cause  is  at  issue  or  ready  for  trial, 
and  before  it  is  tried.  If  this  period  be  one  year,  which  is 
not  uncommon,  there  are  four  of  these  awards  stating  what  is 
not  true — and  the  expense  of  entering  them  in  the  nisi  prius 
and  judgment  records,  is  $5, 04.  It  is  as  true  in  the  law  as 
every  where  else,  that  one  fiction  needs  another  to  support 
it,  and,  therefore,  to  get  rid  of  these  superfluous  directions  to 
the  sheriff  as  fast  as  they  are  made,  the  record  constantly 
avers  that  the  sheriff  did  not  send  the  writ  commanding  him 
to  have  a  jury  at  Utica,  he.,  “  nor  did  he  do  any  thing  there¬ 
upon ,”  wherefore  he  is  commanded  “  as  before ,”  to  execute 
another  like  writ,  whereon  he  does  nothing  as  before,  and 
so  on.  It  is  indeed  literally  true,  that  the  sheriff  never  did 
any  thing  with  all  these  writs,  and  for  the  best  of  all  rea¬ 
sons,  because  none  such  ever  were  or  could  have  been  sent 
to  him.  Nevertheless,  the  record  must  be  so  made  up  to 
comply  with  the  venerable  usages  of  our  English  ancestors. 
This  record  is  supposed  to  be  made  up  by  the  Supreme  Court, 
or  their  clerk,  and  to  be  sent,  under  their  seal,  to  the  nisi 
prius  judge,  not  only  to  authorize  him  to  try  the  cause,  but  to 
enable  him  to  ascertain,  with  certainty,  what  are  the  matters 
in  controversy  between  the  parties;  and  for  this  purpose,  it 
must  be  sealed  up  (that  is,  closed )  under  the  seal  of  the  court 
at  one  of  the  clerk’s  offices.  Now  it  does  not,  in  the  slightest 
degree,  answer  this  purpose.  It  is  always  made  up  by  the 
plaintiff’s  attorney ,  and  the  clerks,  as  matter  of  course,  upon 
being  paid  their  fee,  without  examination,  seal  any  nisi  prius 
record  which  is  offered  to  them.  An  attorney  at  Niagara  is, 
therefore,  bound  to  make  up  this  record  in  his  office  there, 
and  send  it  to  Utica,  to  have  it  sealed  and  returned  to  him,  be- 
fore  a  cause  can  be  tried  at  Niagara.  Sometimes,  indeed,  he 
saves  this  trouble  and  expense  by  slipping  off,  instead  of  cut¬ 
ting,  the  tape  which  is  attached  to  the  seal,  and  binds  the  re¬ 
cord,  and  which,  upon  future  occasions,  he  can  contrive  to 
make  answer  for'  other  records.  If  the  judge  who  tries  the 
cause,  is  not  over  scrupulous,  this  does  just  as  well  as  a  fresh 
seal. 

Until  a  statute  passed  by  the  legislature  of  the  slate  of 
New-York,  in  April,  1818,  a  new  Nisi  Prius  record  was 
made  up,  or  rather  was  supposed  to  be  made  up,  and  was 
ncluded  in  the  costs,  every  time  the  cause  was  noticed  for 
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trial,  and  this  might  be,  and  often  was,  three  or  four  times 
By  that  statute  it  was  enacted  that  the  clerk  of  the  Circuit 
Court  or  Sittings  should  deliver  back  the  Nisi  Prisi  record 
to  the  plaintiff’s  attorney,  and  that  the  same  record  should 
be  used  whenever  the  cause  should  be  tried.  It  would  have 
been  as  well  to  have  dispensed  with  it  altogether. 

The  same  statute  totally  abolished  the  practice  of  filing 
Issue  Rolls.  The  Issue  Roll  was,  under  a  different  name, 
precisely  the  same  thing  with  the  Nisi  Prius  Record,  except 
that  the  warrants  of  attorney,  which  are  an  unnecessary, 
though  trifling  appendage  to  the  Issue  Roll  and  Judgment 
Record,  are,  for  what  reason  I  know  not,  omitted  in  the 
Nisi  Prius  Record.  The  Issue  Roll  was  supposed  to  be  the 
foundation  of  the  Nisi  Prius  Record,  which  was  supposed  to 
he  a  transcript  from  it  to  be  sent  from  the  court  to  the  Nisi 
Prius  judge.  Until  April,  1813,  there  were,  therefore,  in  the 
Clerk’s  office,  four  copies  of  the  pleadings  in  every  cause 
tried  by  a  jury  ;  viz,  the  pleadings,  as  originally  filed  by  the 
respective  attorneys ;  the  Nisi  Prius  Record,  the  Issue  Roll, 
and  the  Judgment  Record.  This  was  in  addition  to  the  co¬ 
pies  kept  by  the  attorneys,  and  in  addition  to  all  the  Nisi 
Prius  Records  made  out  to  serve  for  occasions  when  the  cause 
was  not  tried.  Even  now  the  attorneys  tax  for  the  costs  of 
five  copies  of  the  declaration  ;  viz.  a  draft,  a  copy  for  the 
opposing  attorney,  a  copy  to  file  in  the  Clerk’s  office,  a  copy 
incorporated  into  the  Nisi  Prius  Record,  and  another  into  the 
Judgment  Record  ;  and  after  all  this  useless  multiplication  of 
copies,  the  records  qf  the  court  have  never  been  kept  in  a  pro- 
per  state  for  easy  recurrence,  preservation,  and  prompt  and 
safe  removal  in  case  of  necessity.  All  judicial  records  are  kept 
in  separate  papers  as  filed  by  the  attorneys,  and  are  not  record¬ 
ed  in  books,  as  is  uniformly  done  in  regard  to  the  registry  of 
deeds,  and  as  their  importance  evidently  requires.  This  is 
the  more  essential,  as  in  the  state  of  New  York  judgments 
form  a  lien  upon  lands  equally  with  mortgages  ;  and  after  all 
this  immense  expenditure,  they  are  liable  to  all  the  accidents 
of  being  lost  or  mislaid,  which  are  unavoidably  incident  to 
papers  in  files.  It  is  true  that  this  defect  is  partially  remedied 
by  the  docketing  of  the  judgments  ;  that  is,  a  simple  minute 
made  by  the  clerk  of  the  names  of  the  parties  and  attorneys, 
and  the  time  and  amount  of  the  judgment.  This  simple, 
common-sense,  business  like  document,  which  costs  nothing, 
is  of  more  actual  value  than  all  the  voluminous  records  in  the 
Clerk’s  office. 

The  real  truth  is,  that  the  making  up  a  record  by  the  at¬ 
torney  is  entirely  useless.  The  only  parts  of  a  record,  ex¬ 
cept  the  judgment  or  decision  of  the  court,  to  be  added  after 
the  trial  of  the  cause,  which  are  not  wholly  superfluous,  are 
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the  pleadings ;  that  is,  the  mutual  written  allegations  of  the 
parties  to  the  suit,  the  truth  of  which  is  to  be  ascertained  by 
the  jury,  and  which  must  be  before  the  judge,  to  enable  him 
to  confine  the  parties  to  the  matters  which  are  in  issue  ;  that 
is,  in  dispute  between  them.  The  attorney  of  each  party 
has  copies  of  all  these  pleadings,  and  might  produce  them  in 
court ;  and  in  fact,  whenever  any  question  is  expected  to 
arise  upon  the  pleadings,  usually  does.  As  the  record  is 
made  up  by  the  attorney  from  the  pleadings,  with  the  addi¬ 
tion  only  of  certain  matters  of  mere  form,  it  is  evident  that 
it  can  authenticate  nothing ;  and  if  it  should  vary  from  the 
pleadings,  it  would  be  erroneous,  and  only  serve  to  mislead. 
Still,  however,  if  such  a  case  should  happen,  the  judge  who 
tries  the  cause  must  suppose  that  the  record  is  sent  to  him  by 
the  court,  and  therefore  that  it  is  correct,  and  must  be  go¬ 
verned  by  it  accordingly ;  and  it  must  be  left  to  the  whole 
court  to  correct  any  error  thus  arising.  It  is  true  that  an  in- 
converlience  of  this  sort  does  not  often  happen,  and  it  has  not 
been  pointed  out  so  much  as  a  source  of  evil,  as  to  show  that, 
in  the  only  instances  in  which  this  record  is  resorted  to,  it  can 
do  no  good,  but  may  do  harm. 

The  plain  and  simple  course  of  business  would  be,  to  make 
it  the  duty  of  the  sheriff,  by  a  general  law  or  regulation,  to 
convene  a  sufficient  number  of  jurors  to  try  all  the  causes 
which  maybe  ready  for  trial  by  jury  at  the  Circuit  Court  or 
Sittings  appointed  for  that  purpose.  This  therefore  is  the 
course  which  the  English  practice  is  sure  to  avoid.  That 
practice  renders  it  necessary  that  the  plaintiff’s  attorney 
should  issue  a  separate  venire  to  the  sheriff  in  each  cause . 
This  venire  is  a  writ  under  the  seal  of  the  court,  (with  all  due 
formality  as  to  teste  and  return,)  whereby  the  sheriff  is  or¬ 
dered  to  bring  a  jury  at  the  required  place  to  try  the  cause 
in  question,  and  this  writ  is  so  minute  as  to  specify  the  quali¬ 
fications  of  the  jurors,  notwithstanding  that  these  qualifica¬ 
tions  are  prescribed  by  law.  There  has  yet  been  no  decision 
to  inform  us  what  would  be  the  ’ result  if  the  qualifications 
specified  in  the  writ  should  happen  to  vary  from  those  re¬ 
quired  by  law.  The  sheriff  executes  each  and  every  of  these 
zvrits ,  by  returning  them  annexed  to  the  same  panel  of  jurors. 
For  this,  his  compensation  is  fifty  cents  in  each  case;  until 
lately,  it  was  one  dollar.  These  venires  answer  no  conceiv¬ 
able  purpose  but  to  increase  the  expenses  of  the  suit,  mul¬ 
tiply  its  formalities,  and  of  consequence  the  chances  of  mis¬ 
take.  The  utter  uselessness  of  venires  is  apparent  from  the 
practice  of  the  court ;  for  although  a  judge  would  refuse  to 
try  a  cause  if  there  were  no  venire,  or  perhaps  if  the  venire 
were  informal,  as  having  no  authority  to  do  so,  yet  there  is 
scarcely  anv  mistake  which  the  court  has  not  allowed  to  be 
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corrected,  (although  the  decisions  on  this  point  have  been 
exceedingly  contradictory,)  and  it  has  been  repeatedly  held 
that  the  entire  omission  of  a  venire ,  if  not  taken  advantage  of 
at  the  time,  was  immaterial ,  and  this  at  the  same  time  that  an 
irregular  venire  has  been  held  to  vitiate  the  proceedings* 
Such  uncertainty  and  vexation  are  the  inevitable  consequence 
of  requiring  superfluous  forms. 

The  Sittings  or  Circuit  Courts  at  which  trials  by  jury  are 
had,  are  held  without  any  reference  to  the  terms,  and  often 
immediately  after  them.  When  a  verdict  has  been  rendered 
for  the  plaintiff,  without  the  reservation  of  any  question  of 
law,  and  especially  in  the  ordinary  cases  of  the  collection  of 
debts,  there  can  scarcely  be  any  reason  why  judgment  should 
not  be  immediately  rendered,  and  execution  issue  thereon. 
If  any  such  reason  should  exist,  it  ought  surely  to  be  incum¬ 
bent  on  the  defendant  to  point  it  out,  and  obtain  a  stay  of 
proceedings,  if  it  is  not  wholly  frivolous.  But  this  would  not 
comport  with  the  forms  of  law.  The  law  supposes  the  Cir¬ 
cuit  Court  or  Sittings  to  be  perfectly  distinct  from  the  Su¬ 
preme  Court ;  that  all  power  resides  in  the  Supreme  Court? 
who  merely  send  down  the  record  to  the  Circuit  Court  to 
have  a  jury  pass  upon  the  facts,  and  the  record  is  then  to  be 
returned  to  the  Supreme  Court,  which  is  to  advise  thereon, 
and  pass  judgment  according  to  law.  After  the  passing  of 
the  verdict?  therefore,  at  the  Circuit,  all  proceedings  stay  till 
the  term.  The  Nisi  Prius  Record,  with  the  minutes  of  the 
clerk  showing  what  has  been  done  at  the  trial  of  the  cause, 
are  handed  to  the  plaintiff’s  attorney,  (that  is,  in  case  the 
plaintiff  has  prevailed,)  and  he  files  it  in  the  office  of  the 
clerk  of  the  Supreme  Court,  upon  some  day  in  the  term. 
Upon  the  first  day  of  the  term,  the  plaintiff’s  attorney  enters 
a  rule  of  course ,  that  the  plaintiff  have  judgment  nisi  ;  that 
is,  unless  cause  is  shown  to  the  contrary  in  four  days.  At 
the  end  of  this  second  period,  the  plaintiff,  having  had  his 
costs  taxed,  and  record  signed,  at  length  files  it,  and  the 
judgment  is  perfect.  After  the  plaintiff  has  obtained  a  ver¬ 
dict,  he  may  proceed  to  enter  up  his  judgment,  and  issue  his 
execution  in  the  manner  above  stated.  But  he  is  not  bound 
to  do  so.  After  the  verdict,  the  proceedings  may  rest  indefi¬ 
nitely,  and  they  are  often  intentionally  delayed,  for  the  pur¬ 
pose  of  embarrassing  the  defendant,  especially  with  the  intent 
of  rendering  his  bail  liable  to  the  payment  of  the  money  re¬ 
covered.  This  grievance  will  be  more  particularly  consider¬ 
ed  in  the  remarks  offered  hereafter  upon  the  subject  of  bail. 

As  I  have  already  stated,  when  judgment  is  at  length  ob¬ 
tained,  the  plaintiff  is  entitled  to  issue  his  execution.  This  is 
done  in  all  cases  by  the  plaintiff’s  attorney,  though  it  purports 
to  be  issued  by  the  clerk,  under  the  direction  or  authority  of 
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the  court.  Any  attorney,  therefore,  can,  at  any  time,  issue 
an  execution  against  any  man,  to  any  amount ;  and  if  he 
does  this  in  a  manner  not  authorized  by  law,  the  only  redress 
is  by  application  to  the  court  at  the  next  term ;  and  in  the 
mean  time  the  goods  of  the  defendant  may  be  under  seizure, 
or  his  body  in  prison.  The  only  reason  for  vesting  so  tre¬ 
mendous  a  power  in  each  and  every  individual  who  has  ob¬ 
tained  an  attorney’s  license,  is,  because  it  is  so  done  in 
England ;  and  the  only  ground  upon  which  I  have  ever  heard 
it  justified,  is,  that  the  plaintiff  only  can  know  what  is  the 
amount  really  due.  There  certainly  is  one  class  of  cases 
which  renders  this  apology  somewhat  plausible,  so  far  as  re¬ 
spects  those  cases.  Those  cases  are,  where  the  plaintiff  has 
recovered  judgment  for  a  greater  amount  than  is  really  due  : 
as  for  instance,  a  judgment  is  obtained  upon  a  bond  in  the 
penalty  of  ten  thousand  dollars,  conditioned  for  the  payment 
of  five  thousand  dollars  ;  and  perhaps  this  five  thousand  dol¬ 
lars  payable  in  instalments,  some  of  which  are  not  yet  due. 
In  such  a  case  the  judgment  would  be  absolute  that  the  plain¬ 
tiff  recover  of  the  defendant  the  sum  of  ten  thousand  dollars, 
and  it  would  be  left  to  the  plaintiff’s  attorney  to  direct  the 
sheriff  what  amount  he  should  levy,  and  to  issue  the  execu¬ 
tions  at  successive  intervals,  as  he  might  be  entitled  to  them. 
The  execution  would,  howrever,  in  the  body  of  it,  contain  a 
direction  to  levy  the  whole  amount ;  and  the  authority  to  re¬ 
ceive  less  would  only  appear  by  a  minute  made  by  the  plain¬ 
tiff  or  his  attorney  upon  the  back  of  the  execution. 

It  is  obvious  that  no  such  judgments  as  these  last  described 
ought  to  be  rendered  by  a  court  of  justice.  They  are  evi¬ 
dently  imperfect ;  they  do  not  ascertain  the  amount  due  from 
the  defendant  to  the  plaintiff.  If  that  is  in  dispute,  a  sepa¬ 
rate  inquiry  is  requisite  to  ascertain  it.  The  judgment  of  the 
court  ought  to  be,  not  for  the  penalty  of  the  bond,  but  for  the 
amount  bona  fide  due  ;  and  if  the  whole  amount  is  not  payable 
at  the  time  of  the  judgment,  the  judgment  itself  ought  to 
state  the  period  or  periods  when  execution  may  issue.  This 
is  the  practice  in  the  Court  of  Chancery  in  this  state,  and  in 
courts  of  common  law  in  many  other  states  of  the  union. 
There,  even  in  courts  of  common  law,  when  judgment  is 
rendered  upon  a  bond,  it  is,  upon  the  defendant’s  applica¬ 
tion,  chanceried  dozvn,  as  the  expression  is  ;  that  is,  judgment 
is  rendered  for  the  sum  equitably  due  ;  and  even  if  no  such 
application  is  made  to  the  court,  the  clerk  with  whom  the 
bond  is  filed  will  not,  even  in  case  of  a  default,  enter  judg¬ 
ment  for  more  than  the  true  debt,  or  grant  execution  for  any 
greater  amount  than  is  due  at  the  time.  The  only  reason 
why  judgment  is  rendered  in  England,  and  in  those  states 
where  the  English  practice  is  adopted,  for  the  entire  penalty" 
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of  a  bond,  is  that  in  ancient  times,  when  a  bond  was  forfeited 
that  is,  when  the  person  giving  it  had  not  fully  complied  with 
the  condition,  the  other  party  was,  by  law,  entitled  to  recover 
the  whole  penalty.  The  law  has  long  been  changed,  and  the 
party  is  entitled  to  recover  no  more  than  is  justly  due  ;  but 
forms  remain  the  same,  and  the  court  renders  a  solemn  judg¬ 
ment  that  the  plaintiff  shall  recover  the  whole  amount. 

But  suppose  the  present  practice  of  rendering  judgment 
for  more  than  is  due  to  the  plaintiff,  erroneous,  imperfect,  and 
slovenly  as  it  is,  to  continue,  still  it  affords  no  sufficient  justi¬ 
fication  for  allowing  attorneys  to  issue  executions  in  all  cases  ; 
such  a  practice  does,  to  be  sure,  make  it  incumbent  upon  the 
plaintiff,  or  his  attorney,  after  he  has  obtained  an  execution 
for  the  penalty  of  the  bond  at  the  clerk’s  office,  to  issue  it 
only  at  the  proper  time,  and  to  direct  the  sheriff  to  levy  only 
the  just  amount.  Even  in  these  cases,  as  well  as  in  all  oth¬ 
ers,  it  should  be  the  duty  of  the  clerk,  as  the  keeper  of  the 
records  of  the  court  and  the  proper  officer  for  that  purpose, 
first  to  ascertain  from  those  records,  whether  the  proceedings 
have  been  regular,  and  whether  any  thing  has  been  legally  as¬ 
certained  and  adjudged  to  be  due  from  the  defendant  to  the 
plaintiff,  and  the  clerk  should  be  responsible  for  the  impro¬ 
per  issue  of  an  execution,  when  none  was  due.  It  might  still 
be  made  the  duty  of  the  plaintiff,  or  his  attorney,  to  remit 
any  excess  which  might  still  exist  between  the  nominal  and 
the  just  amount ;  and  even  supposing  it  were  necessary  to 
depend  wholly  upon  the  plaintiff  to  do  justice  to  the  defend¬ 
ant  in  this  respect,  that  is  no  reason  why  he  should  take  the 
law  into  his  own  hands  in  all  other  respects.  But  in  all  ca¬ 
ses,  except  those  specially  circumstanced  as  above  stated, 
there  is  not,  that  1  am  aware,  the  slightest  apology  for  vesting 
this  extraordinary  power  in  the  plaintiff  or  his  attorney,  and 
trusting  to  the  subsequent  interference  of  the  court,  to  pre¬ 
vent  abuses.  It  is,  indeed,  true  that  this  power  has  not  been 
so  much  abused  as  might  reasonably  have  been  expected. 
But  it  is  extremely  dangerous,  and  wholly  unnecessary  ;  and** 
in  fact,  the  instances  of  the  irregular  and  improper  issue  of 
executions  are  not  unfrequent.  I  recollect  one  in  particular, 
where  the  execution  was  the  first  and  only  proceeding  in  the 
cause,  and  the  excuse  rendered  by  the  attorney  was,  that  the 
defendant  was  a  bad  man,  and  he  did  not  know  any  other 
way7  to  secure  the  money. 

When  judgment  is  obtained,  the  plaintiff  is  entitled  to  issue 
either  of  two  species  of  execution.  These  are  called  in  the 
elegant  phraseology  of  the  law,  a  fieri  facias  ad  satisfaciendum } 
and  a  capias  ad  satisfaciendum  ;  usually  abbreviated,  Ji •  fa*$ 
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ca.  sa .*  The  first  is  an  execution  against  the  property  of 
the  defendant,  whether  personal  or  real,  and  the  second 
against  his  body.  If  the  plaintiff  does  not  wish  to  release 
the  bail  which  may  have  been  taken  in  the  suit,  he  must  first 
issue  a  fi.  fa.,  and  this  must  be  returned  unsatisfied  before  the 
ca.  sa.  is  issued.!  There  can  be  no  reason  why  the  execu¬ 
tion  should  not  direct  the  sheriff  to  levy  the  debt  upon  the 
property,  if  to  be  found,  and  if  not,  to  take  the  body.  It  is 
scarcely  possible  that  there  should  be  any  abuse  from  this. 
The  plaintiff  would  always  prefer  property  to  the  body,  and 
if  the  defendant  would  not  point  out  property  to  be  levied 
on,  there  could  be  no  reason  why  the  body  should  not  be  ta¬ 
ken,  that  is,  supposing  the  present  system  of  imprisonment 
for  debt  to  be  continued.  In  several  of  the  states,  the  com¬ 
mand  to  the  sheriff,  as  expressed  in  the  execution,  is,  that  foF 
want  of  goods  and  chattels,  lands  or  tenements,  in  his  baili¬ 
wick,  he  is  to  take  the  body  of  the  defendant.  I  have  never 
heard  the  suggestion  of  any  evil  or  inconvenience  as  resulting 
from  this  source. 

The  delay  and  expense  occasioned  by  the  issuing  several 
executions  seems,  therefore,  wholly  useless.  Even  if  the 
sheriff  returns  the  writ  punctually,  the  delay  is  usually  for 
one  term,  and  if  he  does  not  return  it  punctually,  as  is  very 
frequently  the  case,  the  plaintiff  is  obliged  to  enter  rules 
against  him,  and  serve  notices,  and  the  delay  is  often  very 
great. 

But  there  are  other  forms.  It  is  supposed  by  the  law,  that 
the  parties  reside  where  the  venue  is  laid,  because  a  great 
many  centuries  ago  this  was  the  case  in  England.  It  is  there¬ 
fore  supposed  proper,  if  not  necessary,  to  issue  the  execution 
into  that  county,  and  then,  if  the  sheriff  returns  that  he  is  not 
to  be  found  there,  to  send  the  execution  into  some  other 
county  into  which  he  may  have  escaped.  It  is  a  little  re¬ 
markable,  that  the  law  does  not  still,  as  it  probably  once  did, 
make  it  necessary  actually  to  send  the  execution  into  the  coun¬ 
ty  where  the  venue  is  laid. — This  ceremony  is  now  dispensed 
with  in  substance,  but  not  in  form.  An  execution  is  still  sup¬ 
posed  to  have  been  sent  into  the  county  of  the  venue,  and  in 


*  All  legal  proceedings  were  originally  in  latin,  and  these  writs  were 
so  called  from  some  of  the  most  operative  words.  By  the  first,  the 
king  commands  the  sheriff  that,  “fieri  facias,”  you  cause  to  be  made  or 
levied  of  the  defendant's  goods,  fee.  so  much  money— by  the  second,  that, 
“  capias,”  you  take  the  body  of  the  defendant  “  ad  satisfaciendum,”  to 
render  satisfaction  for  the  debt. 

f  This  is  all  that  the  law  intended  ;  but  from  the  words  of  the  statute, 
it  has  been  held  that  where  there  is  special  bail,  a  fi.  fa.  must  be  first  is¬ 
sued,  and  a  ca.  sa.  issued  before  a  fi.  fa.  had  been  issued  and  returned, 
would  be  irregular,  and  might  be  set  aside. 
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the  writ  actually  issued,  it  is  necessary  to  assert  this  to  have 
been  the  fact.  Therefore,  in  all  cases  where  an  execution  is 
to  be  sent  to  any  other  county  than  that  in  which  the  venue 
was  laid,  a  simple  fi.  fa.  or  ca.  sa.  will  not  answer  the  purpose. 
It  would  be  set  aside  for  irregularity.  It  is  necessary,  in  such 
cases,  to  issue  a  testatum  fi.  fa.  or  a  testatum  ca.  sa.,  that  is, 
an  execution  setting  forth,  at  length,  the  former  supposed  exe¬ 
cution,  and  averring,  that  it  was  issued  to  the  sheriff  of  the 
county  where  the  venue  was  laid,  and  that  he  has  returned  it 
unsatisfied,  and  that  it  is  testified  (“  testatum”)  to  the  court, 
that  the  defendant  (in  the  case  of  a  ca.  sa.)  is  concealed, 
and  “  lurking  up  and  dozen ”  in  the  county  to  which  the  last 
execution  is  directed. 

The  only  possible  effect  of  all  this  frivolous  and  false 
recital,  is,  that  sometimes  an  honest  creditor  is  defeated  or  , 
delayed  by  his  attorney’s  issuing  a  wrong  execution  in  haste, 
and  that  the  costs  of  the  attorney,  which  are  always  in  pro¬ 
portion  to  the  length  of  the  proceedings,  are  increased.  In 
some  instances,  these  “  testatum ”  executions  are  really  ludic¬ 
rous.  The  day  in  which  judgment  was  obtained,  though  not 
directly  stated,  always  appears  upon  a  fi.  fa.  Suppose  this 
to  be  the  first  day  of  October,  (for  the  judgment  record  may 
be  filed  in  vacation,)  a  test.  fi.  fa.  issues  on  the  same  day. 
This  test.  fi.  fa.  would  be  tested  by  the  chief  justice ,  on  some 
day  of  the  preceding  August  term ,  and  probably  on  the  first 
Monday  of  August,  and  it  would  recite  that  before  that  time , 
a  fi.  fa.  had  been  issued  to  the  sheriff  of  Niagara,  (as  the  case 
might  be,)  and  he  had  returned  to  the  court,  that  the  defend¬ 
ant  had  no  goods  or  lands  in  his  bailiwick. 

I  have  now  stated  the  outline,  and  but  a  very  imperfect 
outline,  of  the  main  plot  of  an  ordinary  suit.  But  there  are 
episodes  innumerable,  which  I  have  wholly  disregarded.  It 
has  been  my  design  not  to  explore  and  point  out  all  the  laby¬ 
rinths  of  these  artificial  mysteries,  but  merely  to  give  a  plain 
and  concise  enumeration  of  the  steps  taken  in  every  suit,  and 
I  have  intentionally  left  it  very  defective,  not  only  to  spare  my 
own  labour,  but  also  that  I  might  not  exhaust  the  patience  of 
my  readers.  It  will  be  apparent  to  any  one  who  will  take 
the  trouble  just  to  look  at  the  voluminous  treatises  which 
have  been  written  upon  the  practice  of  the  English  common 
law,  and  the  almost  innumerable  decisions  upon  the  same 
subject,  with  w  hich  books  of  common  law  reports  are  filled, 
that  the  account  which  I  have  given  of  that  practice  is  not 
only  in  a  high  degree  compendious,  but  extremely  defective. 

I  trust  the  reader  will  not  suppose  that  I  have  closed  my 
examination  because  the  subject  is  exhausted. — There  is  a 
great  number  of  abuses  at  which  I  have  not  even  hinted — - 
such  are  the  reviving  judgments  by  a  scire  facias,  and  two  nihih, 
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nothings! — actions  against  executors  and  administrators, 
where  two  suits  are  necessary  to  recover  one  demand,  &c.  &c. 

What  has  been  written,  relates  wholly  to  personal  actions, 
that  is,  to  suits  where  personal  property  is  the  subject  of  dis¬ 
pute.  The  title  to  real  estate  is  tried  by  the  action  of  eject¬ 
ment,  where  the  proceedings  are  complicated  and  fictitious 
to  a  ludicrous  degree,  and  where,  in  fact,  nothing  is  finally  de¬ 
cided  by  the  judgment  of  the  court,  except  that  one  party  is 
ordered  to  pay  the  costs.  The  system  of  bail,  1  have  thought 
it  necessary  to  make  the  subject  of  a  separate  examination. 

It  is  now'  time  to  pause,  and  inquire  whether  there  is  any 
adequate  object  for  so  stupendous  a  machinery  ?  There  is 
much  wisdom  in  the  homely  proverb,  that  it  is  not  worthwhile 
to  burn  a  barn  to  roast  an  egg.  There  is  no  surer  mark  of 
true  greatness,  than  simplicity.  The  means  should  be  ade¬ 
quate  to  the  design,  and  no  more  than  adequate.  The  truth 
is,  that  there  are  few  things  in  this  world  which  might  be  more 
simple,  and  more  easily  understood,  by  any  man  of  common 
apprehension,  than  the  conduct  of  a  law-suit.  The  law  it* 
self,  that  is,  the  measure  of  right  and  the  rule  of  action,  is  as 
boundless  and  diversified  as  human  relations.  No  power  of 
industry,  no  strength  of  memory, is  adequate  to  the  compre¬ 
hension  of  its  past  history  ;  and  all  its  past  history  wrou Id  but 
serve  faintly  to  shadow  forth  the  magnitude  of  its  future  em¬ 
pire.  Compared  with  the  capacity  of  man,  the  law  is  lite¬ 
rally  infinite,  for  the  extent  of  human  relations  is  too  great 
for  the  comprehension  of  any  human  intellect.  Of  the  law. 
it  may  well  be  said,  ars  longa,  vita  brevis ,  the  art  is  long,  but 
life  is  short.  How  trifling  is  it  then,  when  wre  are  burthened 
with  a  task  so  stupendous,  and  so  indispensable,  to  spend  our 
time  in  artificial  mysteries  !  It  wrould  have  been  poor  indeed, 
if  Newton  had  devoted  the  labour  by  which  he  investigated 
the  secrets  of  the  spheres,  to  the  construction  of  a  puzzle  ! 
The  real  importance,  magnitude,  and  difficulty  of  the  study 
of  the  lawr,  does  therefore  furnish  one  of  the  strongest  rea¬ 
sons  w’hy  its  practice  should  be  disencumbered  of  all  unne¬ 
cessary  obstacles.  Three  years  taken  from  the  prime,  the 
flushing  of  a  young  man’s  life,  at  the  period  when  his  ele¬ 
mentary  education  is  complete,  and  he  is  devoting  his  time 
to  the  profession  from  which  he  anticipates  to  gain  his  future 
station  and  support ;  when  his  judgment  is  nearly  if  not 
quite  mature,  and  his  faculties  have  lost  nothing  of  their 
quickness  or  retention — -and  when  usually  he  is  yet  unencum  ¬ 
bered  wuth  those  engrossing  cares  and  anxieties  which  distract 
the  mind  and  impede  its  pursuit  of  knowledge — three  such 
pears  are  an  immense  proportion  of  that  part  of  human  life 
which  is  of  value  in  the  acquisition  of  knowledge.  It  re¬ 
quires  three  years  study,  even  in  the  case  of  those  who  have 
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had  a  liberal  education,  to  qualify  a  young  man  to  receive  an 
attorney’s  license.  1  would  not  be  understood  to  represent 
that  all  this  time  is  spent  in  the  mere  attention  to  the  prac» 
tice  of  the  law,  without  reference  to  its  principles  and  deci¬ 
sions.  A  portion  of  the  studies  of  a  young  man  previous  to 
his  admission  as  an  attorney,  is  no  doubt  such  as  to  tit  him  to 
he  a  counsellor;  but  I  do  believe  that,  inordinary  cases,  at 
least  one  half  of  the  whole  time  spent  in  preparation  by 
young  gentlemen,  previous  to  their  admission  as  attorneys, 
is  devoted  either  to  learning  the  practice  of  the  law,  or  to 
performing  for  their  instructors  that  drudgery  which  the  pre¬ 
sent  artificial  state  of  the  practice  alone  renders  necessary  ; 
&nd  I  do  in  conscience  believe,  that  a  mode  of  practice  which 
should  be  simple,  direct,  and  in  conformity  to  common  sense* 
and  infinitely  better  calculated  to  answer  the  ends  of  justice, 
might  be  more  thoroughly  learned  in  a  single  week-  1  do 
not  speak  from  theory  alone,  but  from  the  test  of  facts.  In 
many  of  the  states  the  English  practice  is  unknown.  This 
is  not  in  consequence  of  their  superior  sagacity  ;  if  it  were, 
it  would  be  one  of  the  proudest  triumphs  of  reformation.  If 
theiF  practice  had  been  formed  by  lawyers  accustomed  to  the 
English  model,  they  no  doubt  would  have  adopted  all  its 
beauties.  But  their  ancestors  brought  with  them  no  lawyers* 
The  cumbrous  English  system  of  practice  was  discontinued 
through  a  happy  ignorance  or  oblivion.  With  some  few  im¬ 
provements,  the  whole  body  of  the  English  common  law,  so 
far  as  applicable  to  their  institutions,  was  gradually  adopted, 
as  occasions  offered  to  apply  it  in  practice,  and  at  length  it 
was  in  some,  if  not  in  all  instances,  formally  recognised  by 
the  state  constitutions;  hut  the  English  practice,  that  is,  the 
mere  form  or  mode  of  proceeding,  they  have  entirely  disre¬ 
garded. 

I  am  well  aware  that  lawyers  who  have  been  accustomed  to 
the  English  practice  have  strong  prejudices  against  the  simple 
and  direct  system  which  has  been  adopted  in  some  of  the 
states,  and  which,  by  way  of  distinction,  1  shall  call  the  Ame¬ 
rican  practice  $  but  I  have  never  heard  any  accusation  pre¬ 
ferred  against  it,  except  the  vague  and  general  one,  that  it 
was  loose  and  informal.  The  latter  part  of  this  objection  is 
certainly  well  founded,  if  by  informality  is  meant  a  neglect 
of  useless  forms.  If  by  the  term  loose  practice ,  is  meant  a 
degree  of  inaccuracy,  slovenliness,  confusion,  or  neglect  of 
any  proper  safeguard  to  the  rights  of  parties  which  may  tend 
to  the  embarrassment  or  prevention  of  justice*  I  am  not  aware 
that  the  American  practice  is  liable  to  such  a  charge,  except 
in  one  particular.  To  prevent  the  immense  expense  of  time 
and  money  which  often  attends  the  collection  of  evidence, 
there  is,  in  some  states,  allowed  too  great  a  latitude  in  the 
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taking  of  ex  parte  depositions,  that  is,  depositions  taken  with¬ 
out  the  order  of  court  or  notice  to  the  adverse  party.  This 
can  only  be  done  under  particular  circumstances,  and  at  a 
distance  not  only  from  the  adverse  party,  but  from  the  place 
of  trial  ;  but  it  ought  not  to  be  done  at  all.  This  evil,  how¬ 
ever,  is  not  incident  to  the  system,  nor  in  any  way  interwoven 
with  it,  and  may  be  easily  rectified.  It  is  worthy  of  remark, 
that  the  same  mode  of  taking  depositions  is  allowed  in  all 
courts  of  the  United  States  by  an  express  statute. 

The  fact  corresponds  with  what  any  reflecting  person  would 
be  able  to  foretell,  and  demonstrates  that  the  artificial  and 
complicated  system  is,  in  its  operation,  infinitely  more  un¬ 
certain  and  irregular  than  that  which  is  simple  and  natural. 
According  to  the  American  practice,  the  rules  and  forms 
which  respect  the  mere  conduct  of  suits  are  so  few  and  so 
simple,  that  it  may  almost  be  said  that  there  is  no  prartice ; 
there  are  no  books  of  practice ;  there  is  no  such  a  thing  as  a 
separate  study  of  the  practice ;  and  I  never  heard,  and  I  do 
not  believe,  that  a  question  was  ever  asked  upon  that  subject 
to  a  young  gentleman  previous  to  his  admission  to  the  bar. 
There  is  one  other  circumstance  in  relation  to  this  subject, 
which  is  so  striking,  that  I  cannot  omit  to  mention  it.  A 
stranger  might  attend  the  whole  of  a  law  term  of  the  highest 
court  of  many  states,  and  very  possibly  he  would  not  once  be 
reminded  that  there  was  such  a  thing  as  the  practice  of  the 
law.  In  the  state  of  New-York  there  are  four  law  terms, 
and  each  term  regularly  consists  of  two  weeks,  or  twelve 
working  days.  Now,  of  these  twelve  days,  three  are  regularly 
set  apart  for  what  is  called  non- enumerated  business ,  that  is, 
not  for  the  discussion  of  causes  upon  their  merits,  but  for  the 
hearing  and  decision  of  points  of  practice,  and  other  inci¬ 
dental  matters,  and  these  three  days  are  very  often  insufficient 
for  this  purpose.  Such  is  the  urgent  nature  of  squabbles 
about  practice,  and  so  pressing  is  the  necessity  for  rejief 
growing  out  of  its  complexity,  and  the  contention  which  ifc 
generates,  that  this  business  generally  encroaches  upon  the 
rest ;  and  I  have  known  seven  days  in  one  term  occupied  by 
it.  I  do  not  mean  to  say  that  questions  involving  legal  prin¬ 
ciples  and  the  meriis  of  the  cause,  are  not  sometimes  dis¬ 
cussed  upon  non-enumerated  motions.  They  certainly  are  ; 
but  the  great  mass  of  business  done  upon  non-enumerated 
days,  is  of  the  description  1  have  mentioned ;  and  it  is  per¬ 
haps  matter  of  regret  that  the  merits  of  a  cause  should  ever 
be  decided  in  this  mode. 

This  leads  me  to  speak  of  an  evil  attendant  upon  this 
system,  which  is  even  greater  than  all  the  lavish  waste 
of  time  and  expense.  Non-enumerated  motions  are  made 
and  opposed  upon  affidavits.  These  affidavits  are  made 
by  the  parties  themselves,  their  attorneys,  or  any  other 
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persons  who  may  be  procured  to  make  them.  They  are  made 
ex  parley  that  is,  in  the  absence  of  the  adverse  party  and  his 
counsel,  and  no  obligation  is  imposed  upon  the  deponent  to 
tell  the  whole  truth .  Copies  of  the  affidavits  on  the  part  of 
the  party  making  the  motion  are  served  upon  the  opposite 
party,  but  he  (the  adverse  party)  is  not  placed  under  any 
similar  obligation  ;  and  the  applicant  knows  nothing  of  the 
ground  upon  which  his  motion  is  to  be  opposed  until  he  hears 
the  affidavits  read  in  court.  One  party,  therefore,  shows  his 
hand,  while  the  other  retains  his  ;  and  in  a  case  at  all  depend¬ 
ing  upon  the  balance  of  evidence,  the  party  opposing  the 
motion  is  nearly  sure  to  succeed.  He  see*  the  strength  and 
numbers  of  his  opponent,  and  knows  just  what  he  must  do  to 
overmatch  him. 

The  immense  multiplication  of  oaths  is  of  very  evil  ten- 
dency,  and  it  is  an  evil  with  which  the  whole  system  of  the 
English  practice  is  not  only  pervaded,  but  saturated.  As 
nothing  is  done  by  general  regulations,  but  every  thing  by  so 
many  separate  insulated  acts,  these  acts  are  all  to  be  proved 
by  affidavit. 

Another  general  remark,  which  has  perhaps  been  partially 
anticipated,  is  worth  distinct  reflection.  AH  these  individual 
acts,  as  there  is  no  prescribed  time  for  their  performance, 
(excepting  only  that  they  must  be  done  within  a  specified 
time,  if  required  by  the  opposite  party,)  must  be  made  known 
by  each  attorney  to  his  opponent.  This  is  essentially  neces¬ 
sary,  not  only  for  the  reason  I  have  given,  but  because  any  of 
the  business  of  the  court  may  be  done  at  any  of  the  terms, 
or  at  either  of  the  clerk’s  offices- — that  is,  in  the  same  cause 
the  declaration  may  be  filed  in  New-York,  the  plea  in  Albany, 
and  the  replication  in  Utica  ;  and  a  motion  for  a  commission 
to  take  evidence, —to  set  aside  a  default,  or  for  any  other  pur¬ 
pose,  may  be  made  at  any  of  the  terms.  It  has,  therefore, 
been  found  necessary  to  require  that  every  attorney  should 
appoint  an  agent  in  each  of  the  places  where  the  terms  are 
held,  upon  whom  may  be  made  services  of  all  papers  intended 
for  the  attorney.  It  is  easy  to  see  what  a  transmission  of  pa¬ 
pers  is  required  by  this  system.  One  attorney  lives  on  Long 
Island,  and  another  in  Niagara— The  former  sends  his  notice 
of  retainer  to  New-York,  there  to  be  served  on  the  agent  of 
the  attorney  in  Niagara,  who  transmits  it  to  his  principal. 
The  latter  sends  a  copy  of  his  declaration  to  his  friend  in 
Utica,  there  to  be  served  upon  the  agent  of  his  opponent,  and 
to  be  by  him  transmitted.  The  same  course  is  pursued  in  all 
the  numerous  acts  and  doings  which  are  incident  to  the  con¬ 
duct  of  a  suit  according  to  the  English  practice.  To  say 
nothing  of  the  delay  and  expense  attending  this,  it  is  obvious 
that  failures  will  often  happen  from  carelessness  and  inevita- 
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bie  accident.  Papers  are  left  when  the  agent  or  attorney 
happens  not  to  be  in  his  office,  and  never  come  to  hand.  If 
these  papers  are  lost  or  mislaid,  defaults,  non-suits,  costs,  are 
the  necessary  consequence. 

One  of  the  most  serious  evils  attendant  upon  an  artificial 
practice,  is  its  effect  upon  the  character  of  the  profession. 
The  reputation  of  the  members  of  the  legal  profession,  as  a 
body  of  men,  is,  or  at  least,  I  think  ought  in  justice  to  be,  as 
high  and  fair  as  that  of  any  other  body  of  men.  A  profession 
so  liberal  in  its  pursuits,  and  which  affords  so  much  reward 
for  eminence,  has  much  to  elevate  the  mind,  and  to  raise  the 
standard  of  character.  But  it  must  be  confessed,  also,  that 
an  artificial,  complicated  practice  affords  many  temptations, 
not  only  to  the  exercise  of  a  perverted  ingenuity,  but  to  chi¬ 
cane  and  oppression.  There  are  many  things  which  may  be 
done,  or  left  undone,  at  the  discretion  of  the  attorney,  and 
some  are  disposed  to  perform  services  of  this  description, 
for  the  mere  purpose  of  enhancing  costs.  The  best  security 
for  a  man’s  integrity,  in  all  situations,  is  the  perfect  ability  of 
those  with  whom  he  deals  to  inspect  and  understand  all  his 
operations.  Now,  in  regard  to  an  attorney,  this  check  is 
very  much  impaired,  and  often  wholly  withdrawn.  To  any 
man  of  plain  common  sense,  nay,  to  any  man  deeply  versed 
in  the  principles  of  law,  but  unacquainted  with  the  English 
practice,  it  is  an  unfathomable  mystery  ;  and  a  bill  of  costs 
would  be  as  unintelligible  as  an  astrological  projection  of  the 
spheres,  excepting  only,  that  by  adding  up  the  dollars  and 
cents,  he  would  know  that  so  much  money  was  demanded. 
All  this  is  unnecessary. — The  steps  which  are  necessary  in  ^ 
suit,  that  is,  upon  a  rational  mode  of  practice,  are  few  and 
simple,  and  might  easily  be  set  down  in  plain  English  words. 

In  many  of  the  States,  the  bills  of  cost  do  not  ordinarily  con¬ 
tain  more  than  five  or  six  items,  and  may  be  easily  understood 
by  any  man  who  will  take  the  trouble  to  look  over  them. 
According  to  the  English  practice,  costs  form  a  science  about 
which  large  books  are  written,  and  probably  no  two  attorneys 
would  make  out  exactly  the  same  bill.  They  often  form  the 
subject  of  an  appeal  to  the  supreme  court.  It  is  evident, 
how  much  evil  practice  may  take  place  under  so  mysterious 
a  system.  But  suppose  that  injustice  is  never  done,  which  is, 
in  truth,  rather  a  violent  supposition.  It  is  important  not 
only  that  fraud  be,  in  fact,  repressed,  but  that  men  should 
know  and  feel  satisfied,  that  they  are  compelled  to  pay  nothing 
beyond  the  exactions  of  the  law.  To  do  this,  is  often  hard 
enough,  without  the  vexation  of  apprehending  that  one  may  * 
have  been  defrauded.  It  may  be  said,  that  bills  of  cost  rnay 
be  taxed  by  the  proper  officer.  It  is  not  ahvays  convenient 
to  do  this,  where  suits  are  voluntarily  settled,  and  it  increases 
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expense.  Besides,  experience  has  shown,  that  taxing  offi¬ 
cers  are  not  always  to  be  relied  on.  It  was  the  practice  of 
many,  perhaps  most  of  them,  before  a  late  law  upon  the  sub¬ 
ject,  to  pass  bills,  when  unopposed,  without  examination. 
Besides,  unless  an  opposition  be  made,  they  have  no  power  of 
knowing  what  has  been  done  in  a  suit,  unless  from  the  infor¬ 
mation  of  the  attorney  who  produces  the  bill.  The  only  real 
security,  is  to  have  the  bills  of  cost  such,  as  that  those  who 
are  to  pay  may  thoroughly  understand  them. 

In  respect  to  costs,  there  is  another  grievance,  which  can¬ 
not  pass  unnoticed.  The  costs  are  in  proportion  to  the 
length  of  the  proceedings — that  is,  the  attorney  is  allowed  so 
much  for  drafting,  and  so  much  for  copying  every  folio,  or 
sheet,  and  this  folio  is  to  contain  seventy-two  words.  Most 
of  the  papers  paid  for,  in  this  way,  are  printed,  and  furnished 
by  the  printer  to  the  attorney  in  such  a  form  that,  by  insert¬ 
ing  a  few  words  in  the  blank  spaces,  they  are  at  once  adapted 
to  his  case.  In  all  the  English  forms  of  pleadings,  there  is 
an  unnecessary  verbosity  and  repetition,  with  which  the  prac¬ 
titioners  of  the  present  day  are  not  chargeable.  They  take 
forms  as  they  find  them,  without  addition  or  diminution. 
Still,  there  is  no  doubt  that  the  length  of  these  forms  has  been 
greatly  increased  by  the  practice  which  has  long  obtained  in 
England,  of  paying  attorneys  according  to  the  quantity  they 
write,  or  are  supposed  to  write.  The  more  ancient  English 
precedents  are  very  short  and  simple.  In  cases  where  there 
are  no  established  forms,  there  is  little  doubt  that  an  allow¬ 
ance  of  nineteen  cents  to  the  attorney,  for  every  seventy- 
two  words  drafted  by  him,  besides  being  well  paid  for  copies, 
has  no  tendency  to  abridge  the  proceedings.  It  is  true,  that 
there  are  some  regulations  by  statute,  which,  in  some  small 
degree,  tend  to  diminish  the  evil  to  be  apprehended  from  this 
mode  of  compensation  ;  but  there  are  innumerable  cases  to 
which  these  restrictions  do  not  apply,  and  when  they  do,  they 
are  wholly  inadequate.  The  evil  is  in  the  system.  In  the 
common  case  of  a  suit,  upon  a  promissory  note,  the  declara¬ 
tion  is,  at  least,  five  times  as  long  as  any  good  pleader  will 
contend  to  be  necessary.  It  is  true,  that,  by  changing  the 
principle  of  compensation  special  cases  would  occur,  in  which 
the  labour  of  the  attorney  would  not  be  compensated  by  any 
sum  which  would  be  a  reasonable  reward  for  ordinary  servi¬ 
ces  ;  but  cases  of  this  description  are  comparatively  rare,  and 
ought  not  to  form  a  rule  for  the  great  mass  of  business,  which 
consists  in  the  collection  of  debts.  Extraordinary  attention 
to  pleadings  (by  which  I  mean,  as  explained  above,  the  writ¬ 
ten  allegations  of  the  parties)  is  the  proper  service  of  a  coun¬ 
sellor,  and  the  general  principle  is,  that  counsel  fees  cannot 
be  taxed  as  costs.  Besides,  if  it  should  be  thought  that,  in 
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special  cases,  an  additional  compensation  ought  to  be  made, 
3uch  compensation  might  be  allowed  by  the  taxing  officer, 
and,  indeed,  upon  the  present  system,  charges  of  this  kind 
are  often  included  in  a  bill  of  costs.  It  would  seem  better, 
however,  upon  the  whole,  that  the  rule  for  the  compensation 
of  an  attorney’s  services  should  be  simple  and  inflexible. 

The  expenses  of  legal  proceedings  are  enormous,  and  ought 
to  be  reduced.  I  am,  however,  an  advocate  for  a  liberal  com¬ 
pensation,  hut  I  do  not  think,  that  useless  or  hurtful  labour 
should  be  done,  merely  that  it  may  be  paid  for.  I  think,  that, 
the  compensation  for  necessary  services  might  be  very  much 
increased,  consistently  with  an  immense  saving  to  the  commu¬ 
nity,  and  ought  to  be  increased  in  the  event  of  a  reduction 
as  to  those  which  are  useless. 

It  is  nearly  impossible  that  any  considerable  reform  should 
take  place  in  society  without  much  present  evil.  Even  abuses 
give  occupation,  and  often  profitable  occupation,  to  very  de¬ 
serving  persons,  who  must  therefore  suffer  by  their  reduction* 
It  may  be  that  the  gentlemen  of  the  profession  of  the  law,  who 
have  adapted  themselves  to  the  present  mode  of  practice, 
and  whose  numbers  have  increased  in  proportion  to  the  real 
or  expected  emoluments  of  business,  would  suffer  by  any 
thing  like  a  radical  reform  which  should  very  materially  re- 
duce  the  amount  of  that  emolument ;  and  if  such  should  be 
the  case,  the  suffering  would  perhaps  press  most  severely  upon 
those  who  are  least  able  to  bear  it.  If  such  should  be  the 
consequence,  no  one  would  more  sincerel)'  regret  individual 
misfortune,  than  the  writer  of  this  essay,  even  though  he 
might  not  esteem  it  a  sufficient  reason  to  induce  the  commu¬ 
nity  to  forego  great  and  obvious  benefits.  There  are  consi¬ 
derations,  however,  which  may  tend  to  excite  a  doubt  whether 
a  reform,  in  the  particulars  proposed,  would  be  ultimately  in¬ 
jurious  to  the  gentlemen  of  the  legal  profession.  It  is  obvious 
that  a  reduction  of  the  expense  of  law  suits,  and  especially 
if  accompanied  with  a  diminution  of  the  delay,  would  have 
an  immense  effect  to  increase  business.  The  number  of  per¬ 
sons  who  are  now  deterred,  by  these  circumstances,  from  a 
legal  enforcement  of  their  rights,  is  greater  than  any  one 
would  at  first  imagine.  Innumerable  suits  are  thus  silently 
prevented,  and  never  heard  of  at  the  attorney’s  office.  If 
expenses  were  so  reduced  as  not  to  afford  a  sufficient  com¬ 
pensation,  there  are  few  clients  who  would  object  to  allow  a 
reasonable  commission  on  collections  in  cases  of  success. 
This  is  a  mode  in  which  men  do  not  object  to  pay  money,  and 
is  a  veij  common  practice  in  States  where  taxable  costs  are 
low.  Taking  into  consideration  these  sources  of  increased 
profit,  and  considering  that  a  simplification  of  the  practice 
would  infinitely  reduce  the  labour  and  anxiety  of  the  practi- 
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tioner,  it  is  much  to  be  doubted  whether  even  the  present 
practitioners  would  be  losers  by  reform.  It  ought  to  be.  con¬ 
sidered,  that  the  labour  would  be  reduced  in  a  greater  pro¬ 
portion  than  the  emolument.  It  is  easier  to  conduct  ten 
causes  upon  a  simple  plan,  than  one  according  to  the  English 
practice,  and  it  is  a  truth,  that,  in  many  of  the  states,  a  bill  of 
costs  of  $10  or  $15  is  a  better  compensation  to  the  attorney, 
in  proportion  to  his  trouble,  than  $50  in  the  state  of  New- 
York.  But,  even  if  the  gentlemen  now  at  the  bar  should  be 
sufferers,  in  a  pecuniary  point  of  view,  in  consequence  of  this 
improvement,  the  evil  would  not  be  very  permanent.  The 
number  of  candidates  for  professional  occupation,  will  in¬ 
crease  of  diminish  in  proportion  to  the  amount  of  that  occu¬ 
pation.  If  the  emoluments  derived  from  the  practice  of  the 
law  should  become  great,  the  number  of  candidates  for  these 
emoluments  would  be  enlarged  in  full  proportion.  In  any 
community,  which  is  not  in  its  mere  infancy,  the  profession  of 
the  law  will  be  always  overflowing.  For  this,  there  are  ma¬ 
ny  reasons,  some  of  which  operate  more  powerfully  in  this, 
than  in  other  countries.  It  is  a  genteel  profession  ;  it  attracts 
public  regard  ;  and  is,  at  least,  one  of  the  main  avenues  to 
political  power,  and  the  honours  and  emoluments  of  office. 
I  believe,  that  the  remark  somewhere  made  by  Adam  Smith, 
that  the  profession  of  the  law  never  wholly  supports  all  its 
members,  is  fully  verified  in  the  United  States,  or,  at  least,  in 
those  portions  of  our  country  where  the  first  luxuriant  crop 
of  litigation  has  passed  off  with  the  virgin  fertility  of  the  soil. 
There  must,  therefore,  from  the  nature  of  things,  be  a  con¬ 
siderable  proportion  of  the  whole  number  of  lawyers,  who 
can  obtain  but  a  very  inadequate  support  from  their  profes¬ 
sions*  and  it  is  probable  that  the  number  of  such  will  bear 
some  proportion  to  the  whole  number  of  the  profession,  and 
w  ould  therefore  be  rather  diminished  than  increased  by  any 
circumstance  which  decreased  the  total  emolument,  and  of 
consequence  the  total  number  of  the  profession.  But  suppose 
this  view  of  the  ease  to  be  wholly  erroneous  ;  that  a  simplifi¬ 
cation  of  the  practice  would  decrease  the  total  amount  of 
professional  emolument ;  and  that  this  decrease  would  ope¬ 
rate,  upon  the  whole,  to  the  prejudice  of  the  profession  ;  a 
question  would  then  arise  whether  the  interests  of  the  legal 
profession  should  be  preferred  to  those  of  the  vrhole  com¬ 
munity.  What  should  we  say  to  a  combination  among  the 
faculty  of  physic  to  oppose  an  improvement  which  was  de¬ 
signed  to  lessen  the  quantity  of  disease,  on  the  ground  that  it 
would  interfere  with  their  interests  ?  Is  any  malady  much 
greater  than  expensive  and  ill-regulated  litigation  ? 

In  any  considerable  reform  like  that  contemplated,  there 
must  be  individual  inconvenience,  and  perhaps  suffering  : 
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but  this  is  an  argument  against  reform  which  ought  not,  and 
will  not,  be  listened  to,  in  a  country  where  there  is  to  be 
found  an  eager  spirit  of  inquiry  upon  all  subjects  in  which 
the  interests  of  society  are  involved,  and  where  great  intel¬ 
ligence  is  applied  to  every  such  subject.  The  alterations, 
and  in  most  instances,  amendments,  which  have  taken  place 
in  the  practice  of  the  courts,  show  that  inquiry  cannot  stop 
here.  Scarcely  a  year  has  passed  in  which  statutes  have  not 
been  enacted,  intended  to  counteract  some  abuse,  and  show¬ 
ing  the  tendency  of  good  sense  to  prevail  in  every  depart¬ 
ment  of  business  in  our  country,  over  form,  mystery,  and 
juggling,  of  every  description. 

It  would  therefore  certainly  be  wise  in  the  intelligent  men 
of  the  profession,  and  those  who  are  in  places  of  authority, 
not  to  resist  attempts  at  reformation.  They  ought  rather  to 
yield  the  aid  of  their  superior  intelligence,  and  thus  prevent 
the  ruinous  interference  of  the  rash  and  inexperienced,  who 
are  unfit  for  the  great  work  of  salutary  reform  in  any  thing. 
I  am  happy  to  have  it  in  my  power  to  assure  the  reader,  that 
there  are  some  men  of  high  standing,  and  many  of  great 
promise  in  the  profession,  who  participate  in  these  senti¬ 
ments. 

It  has  not  been  disguised  that  the  writer  belongs  to  the 
profession  whose  abuses  he  has  endeavoured  to  counteract. 
He  has  not  written  from  the  spirit  of  enmity,  nor  from  a  dis¬ 
gust  arising  from  disappointment — but  from  a  deep  convic¬ 
tion  of  the  real  value  of  his  thoughts  to  the  public,  and  from 
a  thorough  persuasion  that  there  are  abuses  which  ought  to 
be  reformed,  of  which  the  people  should  not  remain  ignorant. 
These  abuses  have  a  tendency  to  involve  all  the  members  of 
the  profession  in  a  general  odium,  and  to  bring  down  the  ex¬ 
alted  to  the  level  of  the  lowest 
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Object  to  he  answered  by  Bail, 

The  system  of  Bail,  according  to  the  English  practice,  and 
that  of  those  of  the  United  States  where  the  English  practice 
has  been  adopted,  and  particularly  the  state  of  New- York,  in 
my  estimation  involves  evils  of  such  magnitude,  as  to  require 
particular  and  separate  consideration. 

I  have  been  induced  to  detach  my  remarks  upon  this  topic 
from  the  body  of  the  essay,  because  I  am  convinced  that  the 
subject  is  of  such  a  nature  as  not  only  to  allow  a  separate  ex¬ 
amination,  but  a  separate  remedy  ;  and  I  cannot  but  hope  that 
even  if  the  rest  of  my  speculations  should  be  rejected  as  vi¬ 
sionary,  some  practical  benefit  may  result  from  this.  I  hope, 
therefore,  that  it  may  be  judged  separately  upon  its  own  me¬ 
rits,  and  that  a  reform  in  this  particular  may  not  be  defeated 
by  any  prejudice  which  may  exist  against  any  other  sugges¬ 
tions  I  may  have  made. 

To  understand  the  subject  properly,  it  will  be  necessary 
first  to  ascertain  the  object  and  legitimate  purposes  to  be 
answered  by  requiring  the  defendant  to  give  bail  or  security 
for  his  personal  appearance.  There  are,  I  trust,  few  law¬ 
yers  so  bigoted  as  not  to  acknowledge  that  the  system  of  bail 
ought  to  be  such  as  to  make  it  as  effectual  as  possible  in  aid 
of  the  purposes  of  justice,  without  being  unnecessarily  expen¬ 
sive,  embarrassing,  or  oppressive  to  the  parties ;  and  that  it 
is  far  wiser  that  it  should  be  regulated  with  a  view  to  these 
purposes,  than  that  it  should  ever  so  perfectly  typify  or  shadow 
forth  certain  forms  and  institutions  which  had  their  origin  in 
the  rude  ages  of  English  jurisprudence. 

The  only  legitimate  object  of  legal  coercion  is  to  render 
the  property  of  an  individual  liable  to  the  discharge  of  his 
personal  obligations.  I  shall  not  here  enter  into  the  discus¬ 
sion  whether  the  future  acquisitions  of  the  debtor  ought  not 
to  be  liable  to  the  discharge  of  his  responsibilities ;  that  is,  I 
shall  not  inquire  into  the  justice  or  propriety  of  insolvent 
or  bankrupt  laws— -nor  shall  I  now  engage  in  the  inquiry 
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whether  there  ought  or  ought  not  to  be  a  difference  in  the 
degree  of  constraining  power  allowed  to  a  creditor  in  the 
case  of  a  common  debt,  from  that  which  is  allowed  in  the 
more  aggravated  cases  which  the  law  calls  torts ,  or  wrongs. 
Thus  much,  I  think,  is  clear  :  in  all  cases  of  a  simple  debt  or 
sum  of  money  due  from  one  man  to  another,  the  creditor 
ought  not  to  be  allowed  to  take  punitive  justice  into  his  own 
hands,  and  to  gratify  his  passion  by  a  protracted  imprisonment 
of  his  debtor,  useless  except  for  the  purposes  of  revenge — 
unless,  perhaps,  it  should  extract  from  the  compassion  of  his 
friends  what  his  own  resources  were  unable  to  afford. 

Neither  should  the  obligations  entered  into  by  bail  be  of  a 
nature  so  indefinite  and  perplexing  as  to  increase  the  chance 
of  the  creditor  to  avail  himself  of  some  accident,  neglect,  or 
mistake,  and  thereby  throw  the  burthen  upon  those  who  only 
came  forward  from  motives  of  humanity.  In  one  word,  the 
only  end  and  object  of  the  right  of  a  creditor  to  interfere  with 
the  person  of  his  debtor,  is  to  compel  the  application  of  his 
property  in  discharge  of  his  debts.  For  this,  in  every  com¬ 
munity  one  degree  elevated  above  the  savage  state,  and  es¬ 
pecially  in  every  commercial  community,  it  is  absolutely  ne¬ 
cessary,  for  the  ends  of  justice,  to  vest  in  the  creditor  a 
power  of  this  nature.  Let  any  one  consider  how  easily  pro¬ 
perty  of  every  description,  and  especially  personal  property, 
is  covered,  as  the  phrase  is,  that  is,  made  to  belong  apparently 
to  some  other  person  than  the  real  owner.  Besides,  a  man 
may  have  his  property  in  a  foreign  state,  or  in  the  British 
funds,  or  in  cash  concealed.  He  may  invest  it  in  negotiable 
notes  or  other  securities,  and  the  interests  of  trade  absolutely 
require  that  the  money  due  upon  these  should  not  be  subject 
to  attachment  in  the  hands  of  the  persons  liable  to  pay  it. 
If  it  were,  there  could  be  no  safety  in  receiving  such  paper, 
and  an  end  would  be  put  to  its  circulation.  In  short,  there 
are  a  thousand  ways  in  which  property  may  be  placed,  not 
only  beyond  the  reach  of  the  law,  (which  is  very  defective  in 
this  particular,)  but  beyond  the  reach  of  any  laws  which 
could  be  devised.  If  no  hold  is  allowed  upon  the  person, 
how  can  you  prevent  the  debtor  from  removing  deliberately 
with  all  his  property,  out  of  the  jurisdiction,  during  the  long 
interval  between  the  commencement  of  a  suit  and  the  ob¬ 
taining  of  judgment,  and  thus  deprive  his  creditor  of  the  pos¬ 
sibility  of  a  remedy  ?  If  he  were  to  pursue  him,  it  would  be 
in  vain,  for  an  execution  upon  a  judgment  in  one  state  cannot 
be  issued  into  another  state.  A  fresh  judgment  must  be  ob¬ 
tained,  and  before  this  could  be  done,  it  might  be  again,  in 
like  manner,  defeated.  Any  attempt  wholly  to  exempt  the 
person,  and  render  property  alone  liable  to  the  process  of 
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the  law,  would  only  be  productive  of  infinite  litigation,  with¬ 
out  any  beneficial  result  to  the  unfortunate  creditor. 

As  the  object  to  be  answered  by  requiring  bail  is  simple,  the 
means  by  which  it  is  effected  might  be  simple  also.  The 
sheriff  might  exact  a  bond  from  one  or  more  sureties,  the  con¬ 
dition  of  which  should  be,  that  the  defendant  should  abide  the 
judgment  of  the  court,  and,  unless  otherwise  discharged  by 
order  of  law’,  that  he  should,  if  required  within  a  certain  time 
after  the  judgment  was  obtained  against  him ,  deliver  himself  to 
the  sheriff,  to  be  taken  in  execution  thereon.  This  bond,  for 
reasons  w  hich  will  be  explained  below,  should  be  taken  to  the 
plaintiff,  that  is,  in  form  made  payable  to  the  plaintiff,  and  not 
to  the  sheriff*.  The  sheriff  should  be  bound  to  receive  as 
sureties,  any  settled  residents  who  w?ere  of  fair  standing  and 
of  sufficient  ability  at  the  time.  If  he  should  take  insufficient 
sureties,  he  should  be  made  liable,  but  if  the  sureties  become 
insufficient  by  subsequent  events,  he  should  be  excused.  It 
must  be  confessed,  that  it  would  sometimes  happen,  in  this 
mode,  that  the  party  w  ould  be  deprived  of  the  benefit  intended 
to  be  secured  by  bail.  Persons  apparently  sufficient,  w  ould 
occasionally  prove  otherwise;  and  if  insufficient  bail  were  ta¬ 
ken,  it  would  sometimes  be  difficult  to  prove  its  insufficiency, 
in  an  action  against  the  sheriff.  But  the  difficulty  is  inherent 
in  the  nature  of  the  case.  There  ought  to  be,  and  must  be, 
a  great  tenderness  and  regard  for  personal  liberty.  It  will 
not  be  tolerated  in  a  free  country,  that  a  man  be  forced  to  jail, 
and  kept  there  to  abide  the  issue  of  a  protracted  suit,  merely 
because  he  cannot  give  as  ample  assurance  for  his  final  appear¬ 
ance,  as  a  money-lender  would  require  for  the  security  of  his 
loan.  The  mode  proposed  would  give  all  the  security  which 
the  nature  of  the  case  allows,  and  a  security  which,  in  ordi¬ 
nary  dealings  in  society,  is  deemed  sufficient.  The  duty  im¬ 
posed  upon  a  sheriff,  and  the  remedy  afforded  against  him, 
would  be  the  same  as  in  the  common  case  of  a  commission- 
merchant  selling  the  goods  of  his  principal  or  employer  upon 
credit.  If  he  use  due  care,  and  sell  only  to  those  who  are  in 
good  credit,  and  deemed  responsible  at  the  time,  he  is  free 
from  any  loss  that  may  happen  ;  if  otherwise,  he  must  make 
good  any  loss  occasioned  by  his  negligence ;  and  this  has  al¬ 
ways  been  considered  as  a  sufficient  security  to  the  owner  of 
the  goods,  who,  in  ordinary  cases,  chooses  to  trust  to  it,  ra¬ 
ther  than  to  pay  a  small  premium  for  a  guarantee.  In  ordi¬ 
nary  times,  it  is  not  difficult  to  know  who  are  trust-worthy 
people,  and  in  fair  standing ;  and  it  is  to  be  remembered,  that 
the  sheriff  would  never  be  required  to  accept  the  security  of 
any  but  inhabitants  of  his  own  county.  But  whether  the 
proposed  security  be  deemed  adequate  or  not,  the  question 
still  remains,  whether  it  is  not  as  good  as  that  which  the  law 
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now  affords  ?  In  my  opinion,  it  is  much  better ,  and  the  rea¬ 
sons  for  the  opinion  will  be  given  in  the  course  of  my  exami¬ 
nation  of  the  present  system. 

It  will  be  seen,  that  the  plan  above  proposed  is  perfectly 
simple.  It  is  the  same,  in  substance,  with  that  adopted  in 
most  of  the  States  who  are  not  blessed  with  the  English  prac¬ 
tice.*  In  this  mode,  both  the  defendant  and  his  bail  perfectly 
well  know  what  is  required  of  them,  and  can  scarcely  be  made 
responsible  by  any  trick,  mistake,  or  accident.  If  judgment 
be  obtained  by  the  plaintiff,  and  he  issue  an  execution  there¬ 
upon  against  the  body  of  the  defendant  within  six  months,  or 
a  year,  (according  to  the  length  of  time  limited  for  the  respon¬ 
sibility  of  the  bail.)  and  the  defendant  cannot  be  found  to  be 
taken  upon  the  execution,  the  bail  is  liable,  otherwise  not.  In 
many  of  the  States,  the  bail  can  still  surrender  the  principal 
at  any  time  before  judgment  in  the  suit  against  them  ;  but  this 
is  matter  of  indulgence,  and  done  upon  payment  of  costs. 
The  proeess  of  the  surrender  of  the  principal  by  his  bail,  is 
perfectly  simple.  It  may  be  done  at  any  time,  by  merely 
producing  him  in  open  court ;  and  the  court,  whenever  the  cir¬ 
cumstance  is  stated  to  them,  will  order  him  into  the  custody  of 
the  sheriff.  If  no  court  is  in  session,  the  surrender  may  be 
made  to  the  sheriff  or  jailer  by  a  cheap  and  easy7  process. 

This  system  seems  nearly  perfect,  and  I  am  not  aware,  that 
it  can  be  amended,  except  perhaps  in  one  particular.  In  all 
the  States  of  the  Union,  unless  I  am  misinformed,  the  debtor 
is  allowed,  after  having  been  confined  in  execution  for  a  cer¬ 
tain  period,  upon  a  surrender  of  all  his  property,  or  proof  that 
he  has  none,  to  obtain  the  enlargement  of  his  person.  From 
the  necessity  of  the  case,  he  is  permitted  to  give  evidence  upon 
his  oath,  as  to  the  state  of  his  property,  allowing  the  creditor, 
of  course,  to  produce  opposing  evidence.  Now,  if  a  defend¬ 
ant,  at  the  commencement  of  a  suit,  have  no  property,  or  be 
willing  to  surrender  that  which  he  has,  why  should  he  not 
then  be  allowed  the  same  privilege  of  exemption  from  personal 
restraint  as  after  the  termination  of  a  suit  ?  The  same  notice 
to  creditors,  and  the  same  securities  against  fraud,  might  be 
provided  for  as  is  now  done,  in  respect  to  applications  for  re¬ 
lease  from  imprisonment  upon  execution.  The  operation  of 
the  recent  statute  in  the  state  ofNew-York,  as  to  personal  im¬ 
prisonment,  serves,  in  a  great  measure,  to  preclude  the  neces¬ 
sity,  in  that  State,  of  the  improvement  above  suggested ;  but 
until  the  passing  of  that  act,  it  was  in  the  power  of  a  creditor 


*  In  some  of  the  States,  a  person  incurs  the  responsibility  of  bail  by 
simply  endorsing  his  name  upon  the  writ,  thereby  saving  even  the  ne¬ 
cessity  of  a  bail  bond. 
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to  hold  his  debtor  for  a  great  length  of  time,  either  in  prison 
or  under  bail,  without  the  possibility,  on  the  part  of  the  debtor, 
of  obtaining  any  relief. 

It  is  now  time  to  enter  into  some  examination  of  the  mode 
adopted  by  the  English  law,  and  imitated  from  it  in  this 
country. 

When  the  defendant  is  arrested,  (for  instance,  in  the  city  of 
New-York,  in  the  month  of  September,)  he  is  required,  by  the 
sheriff  to  sign  himself,  and  to  procure  sureties  to  sign  for  him, 
a  bond  to  the  sheriff  of  the  city  and  county  of  New-York, 
the  condition  of  which  is,  that  he  shall  appear  at  the  academy 
in  the  town  of  Utica,  in  the  county  of  Oneida,  there  to  an¬ 
swer  to  a  plea  of  trespass,  and  also  to  a  bill  to  be  exhibited 
against  him  by  the  plaintiff  in  the  suit.  This  bond  is  usually 
taken  in  double  the  amount  of  the  damages  claimed  in  the 
writ,  and  these  damages  are  usually  double  the  amount  really 
due  to  the  plaintiff,  so  that  the  bond  is  for  an  amount  four 
times  greater  than  the  debt.  This  bond  must  be  given  before 
the  defendant  is  released  from  the  sheriff,  unless  the  sheriff 
chooses  to  trust  him  upon  his  own  responsibility.  The  sheriff 
is,  at  all  events,  responsible  for  the  solvency  of  the  bail  taken 
by  him.  This  circumstance  increases  the  difficulty  of  pro¬ 
curing  bail ;  and  sometimes,  no  doubt,  it  occasions  a  return 
that  the  defendant  cannot  be  found. 

The  defendant  finding,  that  he  is  thus,  according  to  the 
common  expression,  sued  to  Utica ,  is  obliged  to  apply  to  an 
attorney,  to  find  out  what  this  means,  and  what  is  to  be  done. 
There  have  been  instances  of  defendants  actually  going  to 
the  place  where  the  court  was  held,  according  to  the  literal 
condition-  of  the  bond.  But  I  suppose  him  to  apply  to  an 
attorney  for  directions.  He  will  then  be  told,  that  he  must 
procure  two  persons  to  become  special  bail  for  him,  and  that 
this  special  bail,  or  bail  to  the  action,  must  be  put  in  within 
twenty  days  after  the  next  term  of  the  supreme  court.  The 
defendant  must  then  procure  this  special  bail.  As  there  is  no 
sheriff  to  take  it,  he  must  persuade  two  of  his  friends  to 
attend  him  to  a  judge  or  commissioner  for  that  purpose.  In 
some  thinly  settled  parts  of  the  county,  it  is  sometimes  ne¬ 
cessary  that  the  party  ride  twenty  miles  for  this  purpose,  and 
then  he  incurs  no  slight  risk  of  finding  that  the  magistrate  is 
from  home.  It  is  so  delicate  and  unpleasant  a  thing  to  re¬ 
quest  a  friend  or  an  acquaintance  to  become  bail,  and  often 
so  really  difficult  to  procure  it,  that  all  unnecessary  obstruc¬ 
tions  should  be  carefully  avoided.  Many  persons  who  would 
incur  a  responsibility  to  free  a  man  whom  they  saw  in  the 
hands  of  an  officer,  could  not  be  persuaded  to  take  much 
trouble  to  become  bail  for  one  who  was  not  under  personal 
restraint,  at  the  time  of  the  request,  and  especially  if,  as  we 
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shall  see  to  be  the  case,  he  thereby  renders  himself  liable  to 
farther  trouble  and  vexation.  The  instrument  by  which  spe¬ 
cial  bail,  or  bail  to  the  action  is  acknowledged,  is  called  a 
bail-piece.  It  does  not  specify  the  duties  of  the  bail,  nor  even 
state  any  sum  beyond  which  they  cannot  be  liable. 

The  bail-piece  must  be  acknowledged  before  a  judge 
or  other  magistrate  appointed  for  the  purpose,  and  is  then 
filed  in  any  of  the  clerk’s  offices,  and  notice  thereof  is  sent 
to  the  attorney  of  the  plaintiff.  If  the  bail  is  not  approved, 
the  plaintiff’s  attorney  must  send  to  the  clerk’s  office,  where 
the  bail-piece  is  filed,  however  distant,  and  cause  an  excep¬ 
tion  to  the  bail  to  be  entered  on  the  back  of  the  bail-piece, 
and  give  notice  thereof  to  the  defendant’s  attorney.  The 
defendant  must  then  either  procure  other  bail,  who  are,  in 
turn,  liable  to  the  same  exception,  or  the  first  bail  must  ap¬ 
pear  before  the  magistrate,  and  swear  that  they  are  house¬ 
holders.  and  worth  double  the  amount  of  the  plaintiff’s  debt. 
Experience  has  shown,  that  bail  who  will  “justify ,”  as  it  is 
called,  in  this  mode,  are  not  usually  more  to  be  relied  on,  if  as 
much,  as  those  taken  by  the  sheriff  upon  his  own  responsi¬ 
bility  ;  and  instances  have  occurred,  where  the  bail  were  al¬ 
together  fictitious  persons. 

It  very  often  happens,  that  the  defendant,  either  from  inat¬ 
tention  or  inability,  does  not  put  in  special  bail  indue  season. 
In  this  case,  the  plaintiff  has  his  choice  of  two  remedies. — 
He  can  rule  the  sheriff  to  bring  in  the  body ,  that  is,  enter  a 
rule  in  the  clerk’s  book,  the  effect  of  which  is,  to  compel  the 
sheriff  to  cause  special  bail  to  be  put  in.  This  duty  devolves 
upon  the  sheriff  in  consequence  of  his  liability  for  the  bail 
taken  by  him.  Indeed,  the  law,  by  one  of  its  customary  fic¬ 
tions,  although  it  obliges  the  sheriff  to  take  bail  if  offered, 
does  not  suppose  him  to  take  any  bail ;  but  the  defendant  is 
considered  as  being  in  his  custody  until  the  return  of  the 
writ,  or  until  special  bail  is  put  in.  He  is  therefore  ruled  to 
bring  in  the  body.  Notice  of  this  rule  must  be  served  per¬ 
sonally  on  the  sheriff,  who  may  be,  and  often  is  three  hundred 
miles  distant.  The  other  course,  which  is  sometimes  adopted 
when  the  sheriff  is  near  and  accessible,  is  to  cause  the  sheriff 
to  assign  the  bond  taken  by  him,  to  the  plaintiff.  A  suit  is 
then  brought  upon  the  bond,  the  object  of  which  is  to  compel 
the  bail  to  the  sheriff  to  put  in  bail  to  the  action.  This  suit  is 
carried  on  until  bail  is  put  in  to  the  action,  and  if  that  is  not 
done,  a  judgment  is  entered  up  to  stand  as  security  for  the 
judgment  which  may  be  obtained  in  the  first  suit.  It  must  be 
acknowledged,  that  there  are  some  members  of  the  profes¬ 
sion,  who  make  a  very  oppressive  use  of  these  assignments  of 
bail-bonds  by  the  sheriff.  It  rarely  happens,  that  a  defend¬ 
ant  recollects  the  precise  time  when  he  ought  to  put  in  special 


48  Surrender — But  one  kind  of  Bail  necessary , 

bail ;  and  if  he  does,  it  may  be  inconvenient  or  impossible  for 
him  to  do  so. 

A  very  great  and  useless  responsibility  is  thrown  both 
on  the  sheriff  and  his  bail.  If  the  plaintiff  proceeds  against 
the  sheriff,  the  sheriff  must  pursue  the  bail,  who  are  thus 
charged  with  the  accumulated  costs  of  both  proceedings.  If 
the  plaintiff  takes  an  assignment  of  the  bail-bond,  and  com¬ 
mences  a  suit  upon  it,  he  is  obliged  in  the  mean  time  to  sus¬ 
pend  his  proceedings  in  the  original  suit,  and  after  he  has 
succeeded  in  the  suit  on  the  bail-bond,  he  is  in  no  better  situ¬ 
ation  than  if  bail  to  the  action  had  been  put  in  in  the  first 
instance.  From  some  technical  reasons,  which  it  is  not  neces¬ 
sary  to  explain,  neither  the  sheriff  nor  the  sheriff’s  bail  can 
arrest  the  defendant,  and  surrender  him,  upon  his  breaking 
the  condition  of  his  bail-bond.  In  such  case  it  is  necessary 
first  to  incur  the  expense  and  trouble  of  putting  in  bail  to  the 
action  for  him,  and  then  he  may  be  surrendered.  The  pro¬ 
cess  of  making  this  surrender  is  complicated,  troublesome, 
and  expensive.  It  will  give  a  sufficient  idea  of  this  to  state, 
that  even  in  a  case  where  there  is  every  facility  for  the  surren¬ 
der,  as  where  the  defendant  is  imprisoned  and  actually  in 
custody  upon  another  suit,  the  taxable  costs  of  getting  an 
exonerelur  entered  upon  the  bail-piece,  that  is,  of  obtaining 
a  complete  discharge  of  the  bail,  amount  to  about  fourteen 
dollars. 

The  persons  who  give  bail  to  the  sheriff  are  the  friends  of 
the  defendants,  and  usually  the  same  persons  who  afterwards 
become  special  bail,  or  bail  to  the  action.  Neither  their 
obligations,  nor  the  hazard  they  incur,  would  be  at  all  in¬ 
creased  by  their  becoming,  in  the  first  instance,  bail  to  the 
action.  It  is  perfectly  evident  that  their  responsibility  could 
not  be  increased,  for  they  are  bound  by  their  bond  to  the 
sheriff  to  put  in  special  baii.  On  the  contrary,  their  respon¬ 
sibility  would  be  rather  diminished,  for  special  bail  have  the 
right  at  any  time  to  surrender  their  principal,  which  bail  to 
the  sheriff  have  not.  The  whole  contrivance  is  as  clumsy 
and  awkward  as  it  would  be  for  a  man,  instead  of  giving  a 
bond  to  pay  a  sum  of  money  at  the  end  of  a  year,  to  give  a 
bond  that  at  the  end  of  six  months  he  would  give  another 
bond  to  pay  the  same  sum  at  the  end  of  another  six  months. 
It  is  scarcely  possible  to  estimate  the  extreme  degree  of  trou¬ 
ble,  vexation,  and  petty  oppression,  which,  in  a  state  so 
large  as  New-York,  is  occasioned  by  this  single  circum¬ 
stance. 

It  may  not  be  useless  to  give,  a  specimen  of  the  delays  and 
vexations  wffiich  may  always,  and  not  unfrequently  do  arise 
from  the  evils  above  stated.  A  writ  is  issued  against  a  de¬ 
fendant  in  Ontario  or  Niagara,  returnable  at  the  August  term. 
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The  sheriff  returns  the  writ,  say  in  twenty  days  thereafter, 
“  Deft,  taken.”  Special  bail  not  being  put  in,  so  as  to  enable 
the  plaintiff  to  proceed  to  judgment,  he  enters  a  rule  in  the 
clerk’s  office,  that  the  sheriff  bring  in  the  body  within  twenty 
days,  or  show  cause,  by  the  first  day  of  the  next  term  thereaf¬ 
ter,  why  an  attachment  should  not  issue  against  him.  A  copy  of 
this  rule  must  be  served  on  the  sheriff  personally .  This  can 
scarcely  ever  be  done,  so  as  to  make  him  showr  cause  at  the 
October  term  following,  and  it  would  be  deemed  harsh  prac¬ 
tice  against  the  sheriff  to  attempt  it.  The  matter  must,  of 
course,  rest  till  January  term.  The  plaintiff  must  then  pro¬ 
duce  an  affidavit  of  the  service  of  the  aforesaid  rule  on  the 
sheriff,  and  send  it  to  Albany,  and  employ  counsel  to  move  for 
an  attachment  against  the  sheriff.  The  sheriff  does  not  ap¬ 
pear,  and  an  attachment  is  granted  against  him. 

This  is  a  writ  in  the  name  of  the  people,  directed  to  the 
coroner  of  the  county,  directing  him  to  have  the  sheriff  be¬ 
fore  the  court,  on  a  certain  day,  in  the  next  May  term,  there 
not  being  time  enough  for  this  purpose  in  January  term,  to 
answer  for  “certain  trespasses  and  contempts  done,”  &c. 

If  the  coroner  does  not  choose  to  serve  the  attach¬ 
ment  upon  the  sheriff,  a  rule  must  be  entered  in  the  clerk’s 
office,  that  he  return  it  within  twenty  days  after  service 
of  notice  thereof,  or  that  an  attachment  issue  against  him. 
This  must  be  served  upon  him,  and  if  he  does  not  then 
return  the  writ,  an  application  must  be  made  to  the  court  at 
the  August  term,  that  the  court  appoint  two  elisors,  being  any 
respectable  persons,  to  serve  an  attachment  on  the  coroner. 
If  these  elisors  do  not  obey  the  writ,  others  may  be  appointed 
ad  infinitum,  or  they  may  be  attached  ;  but  no  one  can  tell 
what  the  court  would  do  with  them. 

If  the  coroner  should  be  brought  up  on  the  attachment, 
the  court  would  order  him  to  be  committed,  or  pay  the  debt 
— but  he  may  be  worth  nothing,  and  the  law  does  not  require 
him  to  give  sureties  for  the  faithful  discharge  of  his  duty. 
But  it  commonly  happens,  at  this  period,  viz.  shortly  before 
the  return  of  the  attachment  against  the  coroner,  that  the 
sheriff,  with  whom  he  has  all  along  had  an  understanding, 
and  who,  in  his  turn,  has  been  properly  secured  by  the  de¬ 
fendant,  agrees  to  pay  all  the  costs  of  these  proceedings, 
which  are  so  small  as  to  afford  no  compensation  to  the  attor¬ 
ney,  and  put  in  good  bail,  and  the  plaintiff,  after  having  lost  a 
year  in  this  struggle,  prefers  going  on  against  the  defendant, 
to  the  chances  of  further  contest  with  the  sheriff,  and  coro¬ 
ner,  and  it  may  be,  the  elisors. 

But  to  proceed. — We  shall  find  the  same  awkwardness,  or 
rather  defect  of  contrivance  in  every  part  of  the  system. 

G 
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There  ought  to  be  a  prescribed  time,  after  judgment  is  ob¬ 
tained,  within  which  the  plaintiff  should  elect  to  require  the 
imprisonment  of  his  debtor,  or  release  his  bail  from  their 
liability,  and  for  the  same  purpose,  it  ought  to  be  required, 
that  the  judgment  should  be  entered  Up  as  soon  as  it  may" 
be  after  the  merits  of  the  suit  are  Or  can  be  judicially  ascer¬ 
tained.  But  the  English  practice  gives  no  heed  to  any  such 
Objects.  After  the  sum  due  is  ascertained,  by  the  assessment 
of  the  clerk,  or  by  the  sheriff’s  jury,  or  by  verdict  in  court, 
or  the  confession  of  the  defendant,  the  plaintiff  may  omit 
completing  his  judgment  for  as  long  a  time  as  he  thinks  pro¬ 
per,  and  there  is  no  mode,  certainly  no  known  and  usually 
practised  mode,  of  compelling  him  to  proceed.  The  case  is 
the  same  after  judgment  is  obtained.  The  bail  have  no  mode 
of  being  discharged,  at  any  distance  of  time,  except  by  sur¬ 
rendering  their  principal,  and  the  principal  cannot  be  dis-^ 
charged  otherwise,  than  by  remaining  three  months  in  prison, 
after  judgment  in  a  case  where  the  plaintiff  declines  to  issue 
an  execution  against  his  person.  If,  before  the  expiration  of 
this  time,  he  is  not  charged  in  execution,  he  is,  indeed,  at 
liberty  but  the  very  circumstance  of  the  plaintiff’s  omitting 
to  issue  an  execution  to  detain  him,  shows  that  the  imprison¬ 
ment  Was  wholly  useless.  Human  liberty  is  too  valuable  to 
be  thus  trifled  with,  in  a  mere  slavish  compliance  with  stupid 
forms.  If  the  defendant  does  not  voluntarily  surrender  him¬ 
self  in  discharge  of  his  bail,  and  his  bail  does  not  take  the 
harsh  course  of  surrendering  him,  there  is  no  mode,  nor  any 
length  of  time,  by  which  they  will  ever  be  exonerated.  The 
law  does,  indeed,  affect  a  regard  for  their  interests,  by  direct¬ 
ing  that  an  execution  shall  be  issued  against  the  property, 
before  any  proceedings  can  take  place  to  charge  the  bail ; 
but  this  might  almost  be  Called  an  hypocritical  affectation,  for 
it  is  the  common  practice,  where  there  is  an  intention  of 
charging  the  bail,  to  make  the  execution  against  the  goods  re¬ 
turnable  on  the  same  day  on  which  it  is  issued,  and  the  sheriff  is 
not  expected  to  make,  and  does  not  in  fact  make,  any  search 
for  property.  The  execution  against  the  body  of  the  defend¬ 
ant  must  indeed  lie  four  days  in  the  sheriff’s  office,  in  term 
time,  But  this  is  of  no  use  to  the  bail ;  for  no  notice  is  re¬ 
quired,  by  law,  to  be  given  to  them,  and  they  are  ordinarily 
wholly  ignorant  of  the  circumstance.  It  may  often  happen, 
in  cases  where  the  defendant  does  not  intend  to  escape  from 
the  execution,  that  he  may  not  be  taken  upon  it,  from  his  own 
neglect,  or  that  of  the  sheriff  ih  whose  hands  it  may  be  but 
for  a  short  time,  from  accident,  or  possibly  from  the  contri¬ 
vance  of  the  plaintiff  or  his  attorney. 

After  the  sheriff  has  returned  upon  an  execution  issued 
Against  the  body  of  the  defendant,  that  he  cannot  be  found  in 
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his  bailiwick,  the  bail  is  said  to  be  liable  at  law .  but  never- 
theless,  they  are  entitled,  as  matter  of  favour ,*  to  be  discharg¬ 
ed,  upon  surrendering  the  defendant  within  eight  days  after 
the  return  of  the  writ  against  themselves,  and  paying  the  costs 
of  the  suit.  The  writ  or  summons  against  the  bail,  may  be 
made  returnable  on  the  next  day  after  it  has  been  issued,  and 
thus,  when  an  execution  directing  the  sheriff  to  take  the  body 
of  the  defendant,  has  once  been  returned  “  not  found,”  the 
plaintiff  has  only  to  watch  his  opportunity,  and  seize  some 
occasion  when  the  bail  cannot  find  and  surrender  the  princi¬ 
pal  within  a  few  days,  and  fix  the  debt  upon  a  man,  whose 
only  motive  was  humanity.  The  creditor  will  be  the  more 
readily  induced  to  adopt  this  course,  because  the  costs  must, 
at  all  events,  fall  upon  the  bail. 

From  the  very  slight  and  imperfect  sketch  which  has  been 
given  of  this  subject,  it  is  very  easy  to  see,  that  without  any 
proportionate  benefit  in  aid  of  justice,  this  system  is  not  only 
burthensome  and  oppressive  to  those  who  are  so  unfortunate 
as  to  require  the  aid  of  their  friends  in  this  mode,  and  to 
those  whose  humanity  prompts  them  to  afford  this  aid ;  but 
that  it  is  also  full  of  dangers  to  the  inexperienced  and  unwary, 
and  affords  too  many  facilities  for  sharp,  if  not  fraudulent 
practice.  There  is  no  occasion  for  all  this.  Any  man  of 
plain  common  sense,  with  but  very  slight  legal  information, 
could,  in  a  very  short  time,  devise  a  system  of  bail,  which 
should  be  cheap,  simple,  and  intelligible ;  and  which,  while  it 
afforded  to  the  creditor  every  proper  security,  should  not 
cast  upon  the  debtor,  or  his  friends,  any  greater  dangers  or 
burthens  than  that  security  demanded. 

When  the  defendant  is,  at  length,  committed  to  prison  upon 
an  execution,  and  seeks  to  obtain  the  benefit  of  the  jail-liber¬ 
ties,  the  proceedings  become  again  complicated,  indirect,  and 
multifarious.  The  plain  and  simple  course  would  be,  that  the 
sureties  should  give  a  bond  to  the  plaintiff \  the  condition  of 
which  should  be,  that  the  principal  should  remain  a  true 
prisoner,  and  not  escape  beyond  the  jail-liberties  until  dis¬ 
charged  by  the  plaintiff,  or  by  order  of  law.  The  rights  of 
the  parties  would  then  be  certain,  and  easily  enforced.  The 
defendant  would  have  all  the  liberty  which  the  law  intended 
to  allow,  and  no  more.  The  present  practice  stands  upon  a 
very  different  footing.  A  bond  is  taken  from  the  prisoner 
and  his  sureties  to  the  sheriff \  If  the  prisoner  departs  from 
the  limits,  and  thus  violates  the  bond,  the  plaintiff  cannot, 


*  It  requires  all  the  acumen  of  a  lawyer,  to  comprehend  the  differ?- 
ence  between  legal  right  and  favour,  where  the  favour  is  of  such  kind 
that  it  may  be  lawfully  demanded,  and  cannot  be  lawfully  refused? 
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by  the  rules  of  the  common  law,  sue  the  bond,  because  it  is 
not  made  to  him.  By  statute,  however,  the  bond  may  be 
assigned  by  the  sheriff  to  the  plaintiff,  in  case  the  plaintiff  be 
willing  to  accept  it.  But  he  is  not  obliged  to  accept  it.  and 
if  he  do  not,  his  remedy  is  to  sue  the  sheriff  for  the  escape, 
and  the  sheriff,  in  his  turn,  sues  the  sureties  upon  their  bond. 
This  round-about  course  is  productive  of  much  evil. — In  the 
first  place,  it  exposes  the  sheriff  to  a  responsibility  which,  for 
reasons  before  stated,  ought  not  to  be  cast  upon  him,  and 
which,  without  any  adequate  benefit,  increases  the  difficulty 
of  obtaining  the  freedom  of  the  limits.  It  cannot  be  said, 
that  the  design  of  the  law  is,  that  the  responsibility  of  the 
sheriff  shall  be  pledged  to  the  creditor,  as  being  the  best  and 
most  proper  security  ;  for  if  this  were  the  principle,  it  would 
equally  apply  to  bail  for  the  action,  and  after  such  bail  is 
taken,  as  has  been  already  stated,  the  sheriff  is  not  responsi¬ 
ble.  The  truth  is,  that  this,  like  all  other  parts  of  the  Eng¬ 
lish  practice,  has  been  adopted  from  mere  imitation,  and  with¬ 
out  any  thought  or  reflection.  It  would  strike  every  body  as 
absurd,  if  it  were  now  first  proposed,  that  the  sheriff  should 
confine  the  defendant,  in  every  suit  pending  in  court,  in  close 
jail,  or  be  himself  responsible  for  the  bail ;  and  it  is  equally 
absurd,  that  he  should  be  held  responsible  for  the  sureties  of 
every  person  taken  on  execution,  who  claims  the  benefit  of 
the  limits,  which  the  law  compels  the  sheriff  to  allow.  It  is 
only  less  mischievous  in  one  case  than  it  would  be  in  the 
other,  on  account  of  the  comparatively  small  number  of  per¬ 
sons  imprisoned  on  execution. 

In  the  second  place,  this  system  is  productive  of  increased 
litigation,  and  of  course  of  increased  uncertainty,  expense, 
and  delay.  The  plaintiff  sues  the  sheriff,  and  the  sheriff  the 
sureties ;  and  the  practice,  as  now  regulated  by  statute,  is, 
and  not  without  reason,  to  stay  the  execution  against  the 
sheriff  while  he  is  obtaining  judgment  against  the  sureties. 
The  plaintiffis  thus  delayed,  and  the  accumulated  costs  final¬ 
ly  fall  upon  the  sureties.  Nor  is  this  all :  the  difficulty  and 
expense  of  the  suits  are  much  increased.  If  the  bond  for  the 
limits  were  given  by  the  debtor  and  his  sureties  directly  to 
the  creditor,  it  would  only  be  necessary  to  prove  the  execu¬ 
tion  of  the  bond,  and  that  the  defendant  was  found  off  the 
limits.  It  is  now  necessary  to  prove  the  judgment  by  an 
exemplified  copy,  and  the  issuing  and  return  of  the  execu¬ 
tion  ;  and  the  expense  of  procuring  these  is  often  consider¬ 
able. 

But  there  is  another  consequence  of  this  system  much 
more  serious  than  any  that  have  been  stated.  In  all  indirect 
proceedings,  one  false  or  erroneous  step  gives  occasion  for  a 
second.  So  it  is  here.  In  a  suit  for  breach  of  jail  liberties. 
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the  only  question  which  ought  to  be  tried,  is,  whether  the 
prisoner  has  exceeded  the  limits  allowed  by  law  ;  but  when 
the  suit  is  brought  against  the  sheriff,  the  question  sometimes 
is,  whether  he  has  been  guilty  of  wilful  default,  or  improper 
neglect.  It  is  holden  that,  if  upon  the  escape  of  a  prisoner, 
the  sheriff  make  immediate  pursuit,  and  retake,  and  bring 
him  back,  he  is  not  liable.  This  is  good  sense  and  justice, 
but  then  it  can  only  apply  to  a  case  where  the  prisoner  breaks 
out  of  actual  custody,  and  not  to  a  case  where  the  sheriff 
does  not  and  cannot  interfere  with  the  person  of  the  debtor, 
who  is  only  restrained  by  virtue  of  his  bonds.  Nevertheless, 
the  law  considers  the  jail  liberties  or  limits  as  being  merely 
an  extension  of  the  jail  or  prison-house  itself,  and  of  course, 
that  if  the  sheriff  can  retake  the  prisoner  upon  fresh  pursuit, 
immediately  after  his  escape  from  the  limits,  he  avoids  his 
liability  for  the  debt ;  and  the  law  further  considers,  that  a 
voluntary  return  of  the  prisoner  to  the  limits  is  equivalent  to 
his  being  brought  back  by  the  sheriff  after  a  fresh  pursuit. 
It  has  been  further  held,  that  it  is  sufficient  if  the  prisoner 
return  before  the  suit  is  brought  against  the  sheriff  for  his 
escape.  The  consequence  of  all  this  is  just  such  as  might 
have  been  foretold.  All  that  the  prisoner  has  to  do  is  to  take 
care  not  to  be  off  the  limits  at  such  a  time,  or  for  so  long  a 
time,  as  to  allow  an  opportunity  for  the  plaintiff  or  his  attor¬ 
ney  to  put  a  writ  into  the  hands  of  the  coroner,  which  is  the 
commencement  of  a  suit  against  the  sheriff.  The  prisoner 
may  therefore  with  impunity  quit  the  limits  on  Sundays, 
because  then  no  writs  can  legally  be  served,  provided  he 
takes  care  to  return  in  due  season,  and  upon  other  occasions 
he  may  exceed  the  limits,  provided  he  conceals  it  from  the 
plaintiff,  or  his  agents,  or  takes  care  to  return  before  a  writ 
can  be  placed  in  the  hands  of  the  coroner.  It  becomes, 
therefore,  a  game  of  skill — of  hide-and-go-seek — between 
the  parties.  The  point  of  the  plaintiff  is  to  show  that  he  has 
put  his  writ  into  the  hands  of  the  coroner  when  the  prisoner 
was  actually  off  the  limits,  for  in  that  event  the  sheriff  is 
liable,  otherwise  not.  Those  who  have  been  conversant 
with  courts  of  justice  know  how  exceedingly  difficult  it  is  to 
identify  a  point  of  time  to  any  tolerable  degree  of  precision. 
The  practice  in  question  has,  therefore,  as  might  have  been 
foreseen,  opened  a  door,  not  only  for  uncertainty  and  honest 
contradiction,  but  for  the  basest  fraud  and  perjury. 
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To  make  the  subject  clearer  to  the  reader  than  it  could  other¬ 
wise  be  done,  l  shall  insert,  as  an  appendix,  a  Record,  and  Bill 
of  Costs.  The  record  is  in  the  usual  form,  and  much  less  volu¬ 
minous  than  is  common  in  contested  cases.  The  declaration  is 
the  common  printed  form,  in  the  ordinary  case  of  an  action  in 
favour  of  the  first  endorser  of  a  promissory  note  against  the 
maker. 

The  bill  of  costs  is  copied  precisely  by  the  printer  from  one 
actually  rendered,  except  that  a  repeated  charge  is  omitted. 
The  suit  in  which  that  bill  of  costs  was  made  up  was  upon  a  pro¬ 
missory  note  endorsed  by  the  defendant,  who  made  no  defence. 
It  contains,  as  will  appear  by  the  notes,  some  mistakes,  and  some 
charges  not  now  taxable  ;  but  I  have  inserted  it,  as  giving  a  fuller 
view  of  the  subject  than  I  could  do  in  any  other  way. 

To  the  Record  and  the  Bill  of  Costs  I  have  annexed  such  notes 
as  I  thought  necessary  for  their  elucidation. 

Those  portions  of  the  Record  which  are  printed  in  italics,  I 
consider  as  superfluous. 

PLEAS  at  the  Capitol ,  in  the  City  of  Albany ,  before  the 
Justices  of  the  People  of  the  State  of  New-York ,  of  the 
Supreme  Court  of  Judicature  of  the  same  people,  of  the 
term  of  August ,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty.  (Note  1.) 

City  and  County  of  New -York ,  to  wit  :  John  Sachet  puts  in  his 
place  John  Richardson ,  his  attorney ,  against  James  Johnson , 
of  a  plea  of  trespass  on  the  case. 

City  and  County  of  JVew-York,  to  wit:  James  Johnson  puts  in  his 
place  George  Smith ,  his  attorney ,  at  the  suit  of  John  SackeUt 
in  the  plea  aforesaid.  (Note  2.) 
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City  and  County  of  JVew-York ,  to  wit:  Be  it  remembered ,  that 
heretofore ,  that  is  to  say,  in  this  same  term  of  August,  John 
Sackett  comes  before  the  Ji^stices  of  the  people  of  the  State  of 
New-Ycrk  of  the  Supreme  Court  of  Judicature  of  the  same  people, 
by  John  Richardson,  his  attorney,  and  brings  here  into  the  said 
Court  his  bill  against  James  Johnson,  being  in  custody ,  &rc. 
(Note  3.)  and  there  are  pledges  for  the  prosecution,  to  wit , 
John  Doe  and  Richard  Roe,  which  said  bill  follows  in  these 
words,  to  wit :  (Note  4.) 

City  and  County  of  New-York,  ss.  John  Sackett,  plaintiff  in  this 
suit,  complains  of  James  Johnson,  defendant  in  this  suit,  in 
custody,  &c.  of  a  plea  of  trespass  on  the  case  : 

For  that  whereas  the  said  defendant,  on  the  fourteenth  day  of 
July  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighteen,  at  Charleston,  in  the  state  of  South  Carolina,  viz.  in 
the  first  ward  of  the  city  of  JVew-York,  made  a  certain  note  in 
writing ,  commonly  called  a  promissory  note,  bearing  date  the  day 
and  year  last  aforesaid,  and  then  and  there  delivered  the  said 
note  to  certain  persons  trading  and  doing  business  under  the  name 
and  firm  of  E.  Jones  &  Co.  by  which  said  note  the  said  defendant 
promised  to  pay  to  the  said  E.  Jones  &  Co.  by  the  name  of  Messrs. 
E.  Jones  Co.  or  their  order,  two  hundred  and  fifty  dollars,  in 
four  months  after  the  date  of  the  said  note,  for  value  received. 
And  the  said  persons  trading  and  doing  business  under  the  name 
and  firm  of  E.  Jones  &  Co.  to  whom,  or  to  whose  order,  the  pay¬ 
ment  of  the  said  sum  of  money  in  the  said  note  specif  ed  was  to  be 
made  as  aforesaid,  afterwards,  and  before  the  payment  of  the  said 
sum  of  money  mentioned  in  the  said  note ,  or  any  part  thereof ;  and 
also  before  the  time  limited  and  appointed  by  the  said  note  for  the 
payment  thereof,  to  wit,  on  the  same  day  and  year,  and  at  the  place 
aforesaid,  endorsed  the  said  note  in  writing,  and  by  that  endorse¬ 
ment  ordered  and  appointed  the  contents  of  the  said  note  to  be  paid 
to  the  said  plaintiff  or  order,  and  then  and  there  delivered  the 
said  note,  so  endorsed,  to  the  said  plaintiff,  of  which  said  endorse¬ 
ment  so  made  thereon  as  aforesaid,  the  said  defendant  afterwards , 
to  wit,  on  the  same  day  and  year,  and  at  the  place  aforesaid,  had 
notice.  By  reason  whereof,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  the  said  defendant  became  liable  to  pay  to  the 
said  plaintiff  the  said  sum  of  money  in  the  said  note  specified,  ac¬ 
cording  to  the  tencnr  and  effect  of  the  said  note,  and  of  the  said  en¬ 
dorsement  so  thereon  made  as  aforesaid  ;  and  being  so  liable,  the 
said  defendant ,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
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same  day  and  year ,  and  at  the  place  aforesaid ,  undertook  and 
faithfully  promised  the  said  plaintiff  'well  and  truly  to  pay  unto  the 
said  plaintiff  the  said  sum  of  money  in  the  said  note  specified ,  ac¬ 
cording  to  the  tenour  and  effect  of  the  said  note ,  and  of  the  said  en¬ 
dorsement  so  thereon  made  as  aforesaid .  And  whereas  also  the  said 
defendant  afterwards ,  to  wit ,  on  the  first  day  of  August  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighteen ,  at  the  place 
aforesaid ,  was  indebted  to  the  said  plaintiff  in  the  sum  of  five  hun¬ 
dred  dollars ,  lawful  money  of  the  United  Slates  of  America ,  for  so 
much  money  before  that  time  lent  and  advanced  by  the  said  plaintiff 
to  the  said  defendant ,  and  at  the  special  instance  and  request  of  the 
said  defendant  ;  and  for  other  money  by  the  said  plaintiff  before  that 
time  paid ,  laid  out,  and  expended,  for  the  said  defendant,  and  at 
the  like  request  of  the  said  defendant  ;  and  for  other  money  by  the 
said  defendant  before  that  time  had  and  received,  to  and  for  the  use 
of  the  said  plaintiff.  And  being  so  indebted ,  the  said  defendant,  in 
consideration  thereof ,  afterzvards,  to  wit,  on  the  same  day  and  year 
last  aforesaid ,  and  at  the  place  aforesaid,  undertook ,  and  then  and 
there  faithfully  promised  the  said  plaintiff  well  and  truly  to  pay  unto 
the  said  plaintiff  the  said  sum  of  money  in  this  count  mentioned,  when 
the  said  defendant  should  be  thereunto  afterwards  requested.  And 
whereas  also  the  said  defendant  afterwards,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the  place  aforesaid ,  accounted  to¬ 
gether  with  the  said  plaintiff  of  and  concerning  divers  other  sums  of 
money  before  that  time  due  and  owing  from  the  said  defendant  to 
the  said  plaintiff,  and  then  and  there  being  in  arrear  and  unpaid, 
and  upon  such  accounting  the  said  defendant  then  and  there  was 
found  to  be  in  arrear,  and  indebted  to  the  said  plaintiff  in  the 
further  sum  of  Jive  hundred  dollars,  of  like  lawful  money  as  afore¬ 
said.  And  being  so  found  in  arrear  and  indebted  to  the  said  plain¬ 
tiff,  the  said  defendant ,  in  consideration  thereof,  afterwards,  to  wit , 
on  the  same  day  and  year  last  aforesaid,  and  at  the  place  aforesaid , 
undertook ,  and  then  and  there  faithf  ully  promised  the  said  plaintiff 
well  and  truly  to  pay  unto  the  said  plaintff  the  said  sum  of  money- 
last  mentioned,  when  the  said  defendant  should  be  thereunto  after¬ 
wards  requested. 

Nevertheless,  the  said  defendant  (although  often  requested,. 
&c.)  to  wit,  at  the  time  when  the  said  note  became  due  and  payable, 
according  /o  the  tenour  and  effect  thereof,  and  often  times  since ,  to 
wit,  at  the  place  aforesaid,  hath  not  yet  paid  the  said  several  sum# 
of  money  above-mentioned,  or  any  or  either  of  them,  or  any  part 
thereof,  to  the  said  plaintiff ;  but  to  pay  the  same,  or  any  part 
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thereof,  to  the  said  plaintiff,  the  said  defendant  hath  hitherto  alto 
gether  refused ,  and  still  doth  refuse,  to  the  damage  of  the  said 
plaintiff  of  five  hundred  dollars  ;  and  thereof  the  said  plaintiff 
brings  suit,  &c. 

And  the  said  James  Johnson,  defendant  in  this  suit,  by  George 
Smith,  his  attorney,  comes  and  defends  the  wrong  and  injury, 
when,  &c.  and  says  that  he  did  riot  undertake  and  promise  in 
manner  and  form  as  the  said  plaintiff  in  this  suit  hath  above  there¬ 
of  declared  against  the  said  defendant.  And  of  this  he  puts  himsOlf 
upon  the  country  ;  and  the  said  plaintiff  likewise,  &c. 

Therefore  let  there  come  a  jury  thereof  before  the  Justices  afore¬ 
said ,  at  the  Academy  in  the  town  of  Utica ,  on  the  third  Monday  of 
October  next ,  each  of  whom,  be.  by  whom,  be.  and  who  neither,  4»c. 
to  recognise,  be.  because  as  well ,  be.  the  same  day  is  given  to  the 
parties  there,  be.  (Note  5.)  At  which  day,  before  the  Justices 
aforesaid,  at  the  Academy  in  the  town  of  Utica,  come  the  parties 
aforesaid ,  by  their  attorneys  aforesaid,  and  the  sheriff  hath  not  sent 
the  writ  to  him  in  that  behalf  directed,  nor  hath  he  done  any  thing 
thereupon  (Note  6  )  Therefore,  as  before,  let  there  come  a  jury 
thereof  before  the  justices  aforesaid,  at  the  Capitol  in  the  city  of 
Albany ,  on  the  first  Monday  of  January  next ,  each  of  whom,  be. 
by  whom,  be.  and  who  neither ,  be.  to  recognise,  be.  because  as  well, 
be.  the  same  day  is  given  to  the  parties  there,  be.  At  which  day, 
before  the  justices  aforesaid,  at  the  Capitol  in  the  city  of  Albany , 
come  the  parties  aforesaid,  by  their  attorneys  aforesaid,  and  the 
sheriff  hath  not  sent  the  writ  to  him  in  that  behalf  directed,  nor  hath 
he  done  any  thing  thereupon.  Therefore ,  as  before ,  let  there  come 
a  jury  thereof  before  the  justices  aforesaid,  at  the  City-Hall  of  the 
city  of  JVew-York,  on  the  first  Monday  of  May  next,  each  of  whom, 
fyc.  by  whom,  be.  and  who  neither ,  be.  to  recognise,  be.  because  as 
well,  be.  the  same  day  is  given  to  the  parties  there,  be.  At  which 
day,  before  the  justices  aforesaid,  at  the  City-Hall  of  the  city  of  JYew - 
York,  come  the  parties  aforesaid,  by  their  attorneys  aforesaid  ;  and 
the  sheriff  hath  not  sent  the  writ  to  himin  that  behalf  directed ,  nor  hath 
he  done  any  thing  thereupon.  Therefore ,  as  before ,  let  there  come  a 
jury  thereof  before  the  justices  aforesaid,  at  the  Capitol  in  the  City  of 
Albany,  on  the  first  Monday  of  August  next,  unless  the  said  justices, 
some  or  one  of  them,  shall  first  come  at  a  Sittings  appointed,  to  be 
held  at  the  City- Hall  of  the  City  of  JVew-York,  on  the  tenth  day  of 
June  next,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided ,  4^*  each  of  whom,  be r  by  whom,  be,  and  who  neither , 
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4*c.  <o  recognize ,  &c.  because  as  well ,  The  same  day  is  given  to 
the  parties  there,  <^c.  (Note  7.) 

which  said  first  day  of  August,  before  the  justices  aforesaid ,  at 
the  City -Hall  of  the  City  of  New-York,  comes  the  said  plaintiff ,  by 
his  attorney  aforesaid ;  and  Jonas  Platt,  esq.  one  of  the  justices  of  this 
same  court ,  before  whom  the  said  issue  was  tried ,  hath  sent  hither 
his  Record,  had  before  him,  in  these  words,  to  wit :  Afterwards , 
that  is  to  say ,  on  the  day  and  at  the  place  within  contained,  before 
Jonas  Platt ,  esquire,  one  of  the  justices  of  the  people  of  the  state  of 
New-York,  of  the  Supreme  Court  of  Judicature  of  the  same  people, 
come  as  well  the  within  named  plaintiff  as  the  within  named  defendant , 
by  their  attorneys  within  mentioned.  And  the  jurors  of  the  jury 
whereof  mention  is  within  made,  being  summoned,  also  come  who 
to  speak  the  truth  of  the  matters  within  contained,  being  chosen ,  tried, 
and  sworn,  say  upon  their  oaths,  that  the  said  defendant  did  un¬ 
dertake  and  promise,  in  manner  and  form  as  the  said  plaintiff  hath 
within  complained  against  him,  and  they  assess  the  damages  of 
the  said  plaintiff,  by  reason  of  the  premises,  over  and  above  A  is 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended ,  to 
two  hundred  and  fifty  dollars  ;  and  for  those  costs  and  charges ,  to 
six  cents. 

Therefore  it  is  considered  that  the  said  plaintiff  do 
JL  recover  against  the  said  defendant  his  said  damages, 
^  3  costs  and  charges ,  by  the  jurors  aforesaid,  in  form 
aforesaid,  assessed.  And  also,  sixty-four  dollars  and 
sixty-three  cents,  for  his  said  costs  and  charges,  by 
the  court  now  here  adjudged  of  increase  to  the  said 
plaintiff,  and  with  his  assent,  which  said  damages, 
costs  and  charges,  in  the  whole  amount. to  three  hun¬ 
dred  and  fourteen  dollars  and  sixty-three  cents.  And 
the  said  defendant,  in  mercy,  4*c.  (Note  8.) 


Note  1.  This  is  called  the  placita,  the  Latin  word  for  pleas. 
The  term  of  the  court  mentioned  in  the  placita  is  always  that  in 
which  issue  is  joined.  The  placita  is  evidently  superfluous,  as 
will,  I  think,  appear  by  the  subjoined  form  of  drawing  up  a  Re¬ 
cord  according  to  the  American  practice. 

Note  2.  These  are  the  warrants  of  attorney.  They  used  to 
be  inserted  in  the  Issue  Roll,  but  are  omitted  in  the  Nisi  Prius 
Record,  and  this  omission  constitutes  the  only  difference  between 
the  Nisi  Prius  Record  and  the  Judgment  Record,  except  that  the 
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Judgment  Record  carries  down  the  history  of  the  cause  to  its 
result,  by  stating  what  was  done  at  the  trial,  and  the  judgment  of 
the  court  thereon.  There  is  evidently  no  more  necessity  of  in¬ 
serting  these  warrants  of  attorney  in  the  Judgment,  than  in  the 
Nisi  Prius  Record. 

Note  3.  This  is  what  is  called  the  memorandum.  The  only 
use  of  it  is  to  tell  the  time  when  the  declaration  was  filfed.  It 
does  not  profess  to  answer  this  purpose  more  accurately  than  by 
stating  in  what  term  the  declaration  (termed  in  the  memorandum 
Jt  Bill )  was  filed  ;  and  as  each  term  is  considered  as  continuing 
until  the  commencement  of  another  term,  that  is,  three  months,  it 
does  not  identify  any  particular  day  within  that  period.  But,  in 
truth,  the  memorandum  does  not  answer  the  purpose  of  inform¬ 
ing  when  the  declaration  was  filed,  even  to  this  extent.  The  de¬ 
claration  is  entitled  as  of  the  term  when  the  capias  is  returned  : 
and  if  it  be  not  filed  until  a  year  after  the  return  of  the  writ,  the 
memorandum  still  states  that  the  plaintiff  brought  his  bill  into 
court,  that  is,  filed  his  declaration,  at  the  term  when  the  writ  was 
returned,, 

Note  4.  No  pledges  for  prosecution  are  now  required.  The 
names  of  John  Doe  and  Richard  Roe  are  inserted  as  pledges  in 
every  suit.  See  the  remarks  on  this  subject,  p.  13. 

f  * J  ,  j< 

Note  5.  These  are  the  awards  of  venire.  (See  p.  25  )  The 
ct  ceteras  are  inserted  in  the  lieu  of  an  entire  description  of  the 
qualifications  of  the  jurors,  “  each  of  whom,  &c.”  that  is,  each 
of  whom  shall  have,  in  his  own  name  or  right,  or  in  trust  for  him, 
or  in  his  wife’s  right,  a  freehold  or  personal  estate  of  the  value 
of  $150,  free  of  incumbrances.  “  By  whom,  &c.  to  recognise, 
&c.”  that  is,  by  whom  the  truth  may  be  known  or  recognised. 
<4  Because  as  well,  &c.”  that  is,  because  the  parties,  as  well  the 
plaintiff  as  the  defendant,  are  to  have  their  cause  tried  by  that 
jury.  “  And  the  same  day  is  to  the  said  parties  there,  &c.’* 
that  is,  the  parties  are  to  come  on  the  day  of  the  return  of  the 
venire  to  the  City-Hall  of  the  city  of  New-York.  I  think  that  it 
has  been  made  sufficiently  obvious  to  any  who  have  read  the  fore¬ 
going  essay,  that  not  only  the  award  of  venire,  but  the  venire 
itself,  is  wholly  immaterial.  It  is  evident,  that  if  there  be  any 
occasion  of  inserting  the  venire  in  the  record,  it  should  be  iq- 
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serted  entire,  and  not  by  fragments  of  sentences,  which  are,  te 
most  people,  wholly  unintelligible. 

Note  6.  This  statement  is  wholly  fictitious.  Neither  the  par- 
ties  nor  their  attorneys  went  to  the  Academy  in  the  town  of  Utica, 
nor  did  the  sheriff  have  any  such  writ. 

Note  7.  When  a  cause  remains  long  undecided  in  court,  these 
awards  of  venire,  and  allegations  that  the  sheriff  did  not  return 
the  writ,  are  much  more  numerous  than  I  have  made  them  here. 
The  whole  contrivance  (that  is,  all  the  entries  on  the  record  after 
the  defendant’s  plea,  and  before  the  term  when  the  judgment  is 
entered)  is  an  awkward  expedient  to  show  that  the  cause  was 
continued. 

Note  8.  This  “  mercy”  has  reference  to  a  feature  in  the 
English  law  which  has  long  since  been  done  away  in  England,  and 
never  had  an  existence  in  this  country.  It  is  not  worth  while 
further  to  explain  it  than  to  say,  that  the  mercy  here  alluded  to, 
is  the  mere}'  of  the  king  of  England. 


To  give  a  comparative  view  of  the  English  and  American  prac¬ 
tice,  I  shall  annex  a  Record,  such  as  might  be  made  up  accord- 
ing  to  the  American  practice,  in  the  same  cause  in  which  1  have 
given  the  form  of  a  Record  according  to  the  English  practice.  I 
shall  suppose,  however,  in  order  to  enable  me  to  present  the 
parallel  more  perfectly,  that  the  declaration  is  distinct  from  the 
writ  in  the  American  practice  ;  and  this  will  make  some  slight 
variations  from  the  forms  in  use  in  the  states  which  have  adopted 
that  practice. 


FORM  OF  AN  AMERICAN  RECORD. 

Be  it  remembered,  that  on  the  sixth  day  of  July,  in  the  year  of 

> 

our  Lord  one  thousand  eight  hundred  and  twenty,  the  people  of 
the  state  of  New-York,  by  their  writ  of  that  date,  commanded 
the  sheriff  of  the  city  and  county  of  New-York  to  take  James 
Johnson,  if  he  might  be  found  in  his  bailiwick,  and  to  have  him 
before  the  justices  of  the  Supreme  Court  of  Judicature  of  the 
aam^  people,  at  the  City-Hall  of  the  city  of  New-York,  on  the 
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first  Monday  of  August  then  next,  to  answer  to  John  Sackett  of  a 
plea  of  trespass  on  the  case,  to  his  damage  five  hundred  dollars. 

Upon  which  said  writ  the  said  sheriff,  on  the  said  first  Monday 
of  August,  returned  to  the  said  justices  that  he  had  duly  arrested 
the  defendant.*  And  afterwards,  to  wit,  on  the  fifteenth  day  of 
the  same  August,  the  said  John  Sackett  filed  his  declaration  in  the 
said  court  against  the  said  James  Johnson,  in  the  following  words, 
viz. 

City  and  County  of  New-York,  ss.  John  Sackett  complains 
of  James  Johnson,  in  a  plea  of  trespass  on  the  case,  for  that 
whereas  the  said  James  Johnson,  on  the  fourteenth  day  of  July, 
in  the  year  one  thousand  eight  hundred  and  eighteen,  at  Charles¬ 
ton,  in  the  state  of  South  Carolina,  made  a  certain  promissory 
note,  whereby  he  promised  to  pay  to  certain  persons  by  the  name 
of  E.  Jones  &  Co.  or  their  order,  two  hundred  and  fifty  dollars, 
in  four  months  after  the  date  of  the  said  note,  for  value  received; 
and  the  said  E.  Jones  &  Co.  on  the  day  and  at  the  place  last  afore¬ 
said,  endorsed  the  said  note,  and  delivered  the  same  to  the  said 
John  Sackett,  of  which  the  said  James  Johnson  then  and  there 
had  notice,  yet  (though  often  requested)  he  hath  never  paid  the 
said  sum  of  money,  or  any  part  thereof,  to  the  said  John  Sackett, 
to  his  damage,  as  he  says,  five  hundred  dollars. 

On  the  twenty-fifth  day  of  the  same  month  of  August,  the 
said  James  Johnson  filed  his  plea  to  the  said  declaration,  in  the 
following  words,  to  wit : 

The  said  James  Johnson  says  that  he  did  not  promise  in  manner 
and  form  as  the  said  John  Sackett  hath  complained  against  him, 
and  this  he  prays  may  be  inquired  of  by  the  country,!  and  the 
said  plaintiff  likewise.! 


*  The  sheriff’s  return  on  the  writ  should  always  appear  on  the 
record.  It  does  not  appear  by  the  English  record  otherwise  than 
by  the  obscure  allegation  that  the  defendant  is  “  in  custody,  &c.”  This 
Is  not  so  important  in  the  state  of  New-York,  where  all  writs  must  be 
served  personally  by  the  sheriff.  But  it  is  probable  that  the  effect  al¬ 
lowed  in  one  state  to  a  judgment  rendered  in  another,  may  very  much 
depend  upon  the  circumstance  whether  the  defendant  had  or  had  not 
notice  of  the  suit.  For  this,  and  other  reasons,  the  notice  given  to  the 
defendant  ought  always  to  appear  upon  the  record, 
f  That  is,  the  jury. 

x  This,  although  for  the  benefit  of  the  plaintiff,  is  added  by  the  de¬ 
fendant  to  save  time. 


Appendix .  63 

This  cause  was  continued  in  court  until  the  twentieth  day  of 
June  one  thousand  eight  hundred  and  twenty-one,  when  the  jury 
found  a  verdict  for  the  plaintiff  for  the  sum  of  two  hundred  and 
fifty  dollars.  Therefore  it  is  considered  by  the  court,  that  the 
said  John  Sackett  recover  of  the  said  James  Johnson  two  hundred 
and  fifty  dollars,  and  also  twenty-five  dollars  for  his  costs  of  suit. 
Judgment  rendered  this  twenty-fifth  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  twenty-one. 

A.  B., Clerk 
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SUPREME  COURT* . 


Jacob  Swan, 


v. 


Thomas  Lovett 


j 


BILL  OF  COSTS. 


May  Term,  1817. 


1817. 


1  Retaining  Fee,  . $3  62| 

2  Warrant  of  Attorney,  .  0  12| 

3  Filing  Warrant  of  Attorney, . . 0  12| 

4  Drawing  Capias,  folio  3,  engrossing  and  seal,  1  7 

5  Clerk  entering  Return  and  filing  Writ,  0  I2£ 

6  Sheriff’s  Fees,  -------  -- . 0  64 

7  Motion  and  rule  for  body,  . . 0  81| 

8  Three  Term  Fees,  .  1  87-’- 

9  Crier’s  Fee,  . -- . -  0  21-’- 

10  Drawing  Declaration,  folio  13, . 2  47 

11  Copy  of  Declaration  to  file  at  6,  filing  12,  ..  0  90 

12  Motion  and  rule  to  plead, . 0  8 1  i 

13  Copy  of  Declaration  for  defendant’s  att’y  at  6,  0  78 

14  Drawing  Notice  of  rule  to  plead, .  0  25 

15  Serving  Declaration,  with  notice,  . 0  19 

16  Drawing  Affidavit  of  service  of  copy  of  decla¬ 

ration,  and  Notice  of  rule  to  plead,  folio  2,  0  38 

17  Copy  of  do.  and  taking  Affidavit, . -  - . .  0  24J 

18  Reading  and  filing  affidavit,  ----- . . . 0  214 

19  Drawing  Recognizance  Roll,  folio  5,  at  19,  0  95 

20  Engrossing  the  same  with  pleadings,  folio  22, 

total  folio  27,  at  I2J,  . .  3  37|. 

21  Clerk  searching  for  Bail-piece,  and  filing  Re¬ 

cognizance  Roll, . . . -  0  25 

22  Notice  of  trial  for  Judge, . - . 0  25 

23  Notice  of  trial  for  Defendant, .  0  25 

24  Note  of  issue  for  Clerk,  and  service, .  0  37^ 

25  Drawing  Issue,  folio  4,  - . . .  0  76 


1821. 

3  624 
0  124 
0  6 
1  0 
0  6 
0  64 
72  0 

1  87* 
0  21* 

2  47 
0  84 
0  72 
0  78 
0  25 
0  19 

0  38 
0  241 


0 

0 


6 

0 


0  0 

0  0 
0  25 
0  25 
0  37J 
0  76 


Carried  over,  $20  93  15  88 
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1817.  1821. 

Brought  forward,  §20  93  15  88 

26  Engrossing  issue  with  pleadings,  fol.  22,  total 

folio  26,  at  12, . ----  3  12  3  25 

27  Drawing  Nisi  Prius  Record,  folio  4,  ------  0  76  0  76 

28  Engrossing  the  same  with  pleadings, . 312  3  25 

29  Clerk  filing  Issue  Roll,  and  sealing  Nisi  Prius 

Record, . .. .  0  25  0  6 

30  Drawing  Venire,  folio  4,  engrossing  and  seal,  1  38i  1  31 

31  Sheriff ’s  fees,  and  Return, . —  1  12^  0  50 

32  Drawing  Subpoena,  fol.  4,  engrossing  and  seal,  1  38A  1  31 

33  Drawing  tickets,  folio  3, .  0  57  0  57 

34  Two  copies  at  18  cents  each,  and  serving  at  12,  0  61  0  61 

35  Ticket  Money,  . - .  0  25  0  25 

36  Entering  cause  on  judge’s  books, .  0  25  0  25 

37  Filing  Nisi  Prius  Record, . . . -  0  12A  0  12£ 

38  Clerk  entering  return  of  Venire,  and  that 

plaintiff  have  leave  to  proceed  to  trial,  0  19  0  19 

39  Clerk,  for  certified  copy  of  Minutes  of  Court,  0  25  0  25 

40  Fee  to  the  Clerk  of  the  Circuit, .  2  50  2  50 

41  Crier’s  Fees  for  calling  and  swearing  jury,  0  12J  0  12^ 

42  Motion  and  rule  that  cause  be  made  a  remanet,  0  81J  0  81 J 

43  Filing  Venire,  . . . - . 0  12J  0  12J 

44  Motion  for  leave  to  try  cause, . . .  0  62J  0  6 2J 

45  Motion  that  Defendant  be  called, .  0  62J  0  62J 

46  Motion  that  default  of  Defendant  be  entered,  0  62^  0  62J 

47  Clerk  entering  default, . 0  12|  0  124 

48  Clerk  swearing  two  witnesses,  12  cents,  read¬ 

ing  two  papers  in  evidence,  25,  .  037  037 

49  Taking  and  entering  verdict, .  0  19  0  19 

50  Attorney’s  fee  on  trial, . .  1  50  1  50 

51  Counsel  fee  on  trial, . .  3  75  3  75 

52  Jurors’ fees,  . - .  1  50  1  50 

53  Brief  for  trial,  . . . . 1  12£  1  12J 

54  Drawing  postea, . .  0  75  0  75 

55  Reading  and  entering  postea,  . . .  0  25  0  6 

56  Clerk  searching  for  issue  roll  to  enter  judg¬ 

ment  thereon,  . .  0  124  0  0 

57  Clerk  Sup.  Court  filing  Venire  and  Certificate,  0  25  0  12J 

58  Motion  and  rule  for  judgment, . .  .  .  0  81^  0  72 
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59  Drawing  entries  on  issue  roll  after  issue,  ex- 


61  Drawing  judgment,  and  entering  the  same  on 

record, . . . 

62  Copy  of  costs  for  defendant’s  attorney,  .... 

63  Notice  of  taxation, . . . - 

64  Taxation  and  attendance, . . . 

65  Signing  Roll,  (i.  e.  Judgment  Record)  .... 


63  Drawing  testatum  execution,  folio  6,  engross 


1817. 

1823. 

50 

51 

44 

42 

0 

36 

0 

76 

0 

48 

o 

50 

1 

121 

1 

121 

0 

75 

0 

75 

p 

25 

0 

25 

0 

75 

0 

75 

0 

25 

0 

12| 

0 

12* 

0 

6 

0 

25 

0 

I9i 

2 

25 

2 

06 

57 

10 

50 

0^7*  Since  the  printing  of  the  commencement  of  this  Appendix, 
(p.  55,)  I  have  altered  the  intention  of  printing  a  bill  of  costs  as 
actually  rendered,  including  the  overcharges  and  mistakes  of  the 
attorney.  Such  a  bill  of  costs  would  indeed  have  served  to  ex¬ 
emplify  the  abuses  ipto  which  a  complicated  system  almost  neces¬ 
sarily  runs.  It  would  not,  however,  have  shown  so  accurately 
the  state  of  the  lawr,  and  l  have  therefore  corrected  the  bill  so  as 
to  make  it  conformable  to  the  law. 

As  the  practice  of  the  law  has  in  some  respects  been  altered 
since  the  rendering  of  that  bill,  and  some  alterations  have  been 
made  in  the  Fee  Bill,  I  have  added  in  a  separate  column  the  costs 
as  they  would  now  be  allowed  in  a  similar  case.  This  will  give 
the  reader  a  comparative  view  ;  and  the  alterations  and  improve¬ 
ments  which  have  been  made,  may  perhaps  suggest  the  propriety 
of  others. 


NOTES  TO  BILL  OF  COSTS. 

2,  3.  The  warrant  of  attorney,  that  is,  the  power  or  warrant 
supposed  to  be  given  by  the  client  to  his  attorne}',  authorizing  him 
to  prosecute  the  cause,  is  superfluous.  No  such  power  or  war¬ 
rant  is  in  fact  ever  given,  and  the  recital  to  that  effect  in  the  de- 
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I 

claration,  which  is  afterwards  copied  into  the  record,  is  mere 
matter  of  form. 

4.  The  forms  are  printed  in  blank,  and  filled  up  by  the  attor¬ 
neys,  with  the  insertion  of  names  and  dates. 

7.  This  charge  arises  from  the  peculiar  system  of  bail,  which  has 
been  partially  explained.  The  motion  and  rule  are,  that  the  she¬ 
riff  bring  into  court  the  body  of  the  defendant,  which  is  supposed 
to  be  in  his  custody.  The  real  effect  of  the  proceeding  is  to  pro¬ 
cure  special  bail  to  be  put  in.  A  change  in  the  system  of  bail 
would  of  course  expunge  this  barbarous  proceeding. 

8.  This  is  a  compensation  to  the  attorney  for  his  general  atten¬ 
tion  to  the  cause  during  each  term  that  it  remains  in  court.  It  is, 
however,  to  prevent  excess,  so  restricted  as  never  to  exceed  three 
terms.  If  charges  for  fictitious  and  frivolous  services  were  re¬ 
jected,  this  might  with  great  propriety  be  increased. 

10,  1 1 ,  13.  A  folio  is  by  law  computed  at  seventy-two  words, 
for  which  the  attorney  is  allowed  nineteen  cents  for  the  original 
draft,  and  six  cents  for  each  copy,  and  twelve  cents  for  each 
engrossment ;  that  is,  for  each  copy  for  a  record.  Every  thing 
beyond  three  folio,  in  a  declaration  upon  a  note  of  hand,  is  super¬ 
fluous. 

In  the  bill  of  costs  above  alluded  to,  the  attorney  charged  $15  01 
in  different  forms  for  a  declaration  upon  a  promissory  note  ;  that  is, 
$3  61  for  the  draft,  which  was  charged  at  nineteen  folio,  and 
$2  28  for  each  of  five  copies,  charged  at  twelve  cents  the  folio  ; 
viz.  one  to  file,  one  to  serve  bn  the  opposite  attorney,  one  for  the 
Recognizance  Roll,  one  for  the  Issue  Roll,  and  one  for  the  Nisi 
Prius  Record.  I  believe  the  charge  was  allowed  as  made,  it  being 
'hen  the  practice  of  taxing  officers  to  pass  bills,  when  unopposed, 
without  inspection.  I  mention  the  circumstance  only  to  show  the 
liability  of  such  a  system  to  abuse.  The  number  of  folio  cus- 
tomarilj'  allowed  in  such  *a#  declaration,  is  thirteen  or  fourteen  ; 
and  two  of  the  copies,  viz.  the  one  to  file,  and  that  to  serve  on  the 
opposite  attorney,  ought  to  have  been  charged  at  six  instead  of 
fourteen  cents  the  folio.  Allowing  only  thirteen  folio,  the  total 
charge  for  the  declaration  would  have  been  $8  71.  Deducting 
the  Recognizance  Roll,  wffiich  is  not  now  allowed,  and  there 
would  remain  $7  15. 

By  the  present  law,  the  Issue  Roll  included  above  is  abolished  , 
out  this  makes  no  difference  in  a  case,  like  the  above,  where  a 
cause  is  noticed  but  once  for  trial,  for  the  Issue  Roll  was  formerly 
ised  for  the  Judgment  Record  ;  whereas,  now,  a  Judgment  Re- 
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cord  is  wholly  made  out,  and  of  course  includes  a  copy  of  the 
declaration. 

It  is  probable  that  thirteen  folio  are  more  than  are  strictly 
allowable  for  a  declaration  upon  an  endorsed  promissory  note  ; 
but  I  believe  the  practice  of  different  places  and  of  different  tax¬ 
ing  officers  has  been  variant,  and  that  thirteen  folio  have  been 
aboiit  the  average  allowance  in  the  city  of  New- York. 

12.  This  motion  is  never  actually  made.  A  rule  of  course  is 
entered  as  explained  p.  18 — 2l.  As  I  have  shown,  there  is  no 
use  in  any  such  rule. 

13.  See  note  10. 

14.  15,  16,  17,  18.  The  notice,  service,  and  affidavit  here 
charged,  would  be  unnecessary  in  an  improved  practice. 

19,  20,  21.  The  Recognizance  Roll  is  a  record  by  which  the 
bail  are  supposed  to  acknowledge  their  liability  for  the  principal 
It  is  unnecessary  fully  to  explain  the  legal  suppositions  upon  which 
these  charges  are  grounded.  They  are  unknown  in  a  simple  prac¬ 
tice.  These  charges  were  formerly  inserted  in  every  bill  of  costs. 
They  are  now  abolished,  except  where  a  suit  is  actually  com¬ 
menced  against  the  bail,  in  which  case  a  superfluous  record,  or 
recognizance  of  bail,  is  actually  entered  up. 

22,  23.  These  notices  would  be  Unnecessary  if  the  causes 
stood  of  course  for  trial  on  the  calendar. 

24.  The  note  of  Issue  is  a  memorandum  for  the  clerk  of  the 
nature  of  the  issue  between  the  parties,  and  the  time  when  it  was 
joined,  and  the  names  of  the  attorneys,  which  he  ought  not  to 
want.  The  necessity  for  it  results  from  the  Circuit  Court,  where 
causes  are  tried  by  the  jury,  being  considered  as  a  different  court 
from  the  Supreme  Court,  where  the  records  are  kept,  and  the 
clerks  of  the  two  courts  are  therefore  distinct.  It  might  simplify 
the  practice,  if  the  clerks  of  the  Circuit  Court  or  Sittings  were 
considered  as  deputy  or  assistant  clerks  to  the  clerk  of  the  Su¬ 
preme  Court. 

25,  26.  This  is  wholly  unnecessary,  and,  as  such,  has  been 
abolished.  See  p.  26.  The  issue  here  mentioned  is  the  formal 
part  of  the  Issue  Roll,  upon  which  the  pleadings  are  engrossed. 

27,  28.  This  is  equally  unnecessary,  and  ought  to  be  abolish¬ 
ed.  See  p.  23,  &c.  Until  the  recent  alteration  of  the  fee  bill,  a 
new  Nisi  Prius  Record  was  made  up,  or  supposed  to  be,  and  paid 
for,  at  every  Sittings.  The  average  expense  of  this  record,  in¬ 
cluding  the  pleadings  engrossed  upon  it,  was  not  less  than  four 
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dollars.  A  similar  expense  was  incurred  for  the  Issue  Rolls.  In 
litigated  causes,  which  were  often  noticed,  these  charges  were 
enormous. 

29.  See  previous  note.  As  there  is  now  no  Issue  Roll,  it  is 
not  searched  for.  As  to  the  Nisi  Prius  Record,  see  p.  23,  &c. 

30,  31.  The  Venire  is  wholly  useless,  and  of  course  there  is 
no  occasion  that  the  sheriff  should  return  it,  or  have  any  fees 
thereon. 

32,  33,  34,  35.  These  charges  are  proper.  The  subpoena 
is  the  writ  bjr  which  the  attendance  of  a  witness  is  compelled. 
The  ticket  is  a  copy  or  memorandum  of  it  given  to  the  witness, 
and  the  ticket-money  is  the  money  paid  to  the  witness. 

37.  Unnecessary,  as  before  shown. 

33.  The  clerk’s  entering  the  return  of  the  venire  unnecessary, 
and  the  residue  of  the  charge  fictitious. 

42.  This  motion  and  rule  are  fictitious.  They  are  allowed 
upon  the  supposition  that  the  Circuit  Court,  being  a  different  court 
from  the  Supreme  Court,  a  motion  and  rule  are  necessary,  that 
the  record  of  the  Supreme  Court  remain  (“  remanet”)  in  the 
Circuit  Court. 

44.  No  such  motion  is  made.  The  cause  is  tried  of  course 
ivhen  called. 

45.  The  defendant  is  called  of  course  when  the  cause  comes 
on  to  be  tried,  without  any  motion  for  that  purpose. 

46.  No  such  motion  is  made. 

51.  There  is  no  exception  to  this  charge,  except  that  it  ought 
to  be  consolidated  with  the  preceding,  and  both  called,  as  they  in 
fact  are,  attorneys’  fees. 

53.  In  common  cases  of  collecting  debts,  no  brief  is  made.  If 
the  compensation  to  the  attorney  be  insufficient  without  this  al¬ 
lowance,  let  it  be  incorporated  with  the  preceding,  and  increase 
the  attorney’s  fee. 

54,  55.  Postea,  Post-ea,  after  those  things.  The  meaning  of 
this  is,  that  the  mutual  allegations  of  the  parties  having  been  sent 
in  the  record  from  the  Supreme  to  the  Circuit  Court,  and  a  jury 
having  been  summoned  to  try  the  cause,  post-ea,  after  those  things , 
the  Circuit  Court  sends  to  the  Supreme  Court  ti  statement  of  the 
result  ot  the  trial.  This  is  rendered  necessary  only  from  the  dis¬ 
tinction  between  the  two  courts  adopted  from  the  English  system. 

56.  This  is  now  abolished. 

57.  The  venire  has  been  shown  to  be  superfluous.  The  certi¬ 
ficate  of  the  clerk  on  his  minutes  of  the  trial,  which  are  afterwards 
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filed  in  the  Supreme  Court.  The  Postea  is,  in  effect,  a  duplicate 
of  this,  but  made  out  by  the  attorney  in  technical  form. 

58.  This  motion  is  unnecessary.  Judgment  ought  to  follow  of 
course  after  verdict,  unless  something  be  shown  to  the  contrary. 

59,  60.  These  entries  consist  of  the  awards  of  venire,  the 
sheriff’s  supposed  return  thereon,  (see  record,)  and  the  postea. 
The  Issue  Roll  being  now  abolished,  they  are  not  entered  upon 
that,  but  are  put  into  the  Judgment  Record. 

61.  This  should  be  done  by  the  clerk. 

62,  63,  64.  If  the  items  of  costs  were  reduced,  the  expense? 
of  making  out  and  taxing  them  might  be  less. 

65,  66,  67.  If  the  judgment  were  entered  by  the  clerk,  there 
would  be  no  need  of  a  Judgment  Roll,  and  still  less  of  its  being 
signed  by  a  judge.  Seep.  21. 

68.  For  remarks  on  the  attorney’s  drawing  executions,  and  on 
testatum  executions,  see  p.  31. 


The  aboye  bill  of  costs  is  applicable  to  a  case  where  an  inquest 
is  taken  in  a  suit  upon  a  promissory  note.  The  meaning  of  this 
is,  that  the  suit  was  not  defended,  but  a  verdict  taken  upon  the 
defendant’s  default.  It  is  called  a  default ,  and  is  partly,  but  not 
altogether  so.  By  the  English  practice,  when  a  defendant  has 
once  put  in  his  plea,  and  issue  has  been  taken,  he  never  can  be 
defaulted  ;  and  although  he  wholly  relinquishes  his  defence,  yet, 
unless  he  gives  to  the  plaintiff  a  formal  cognovit ,  that  is,  a  con¬ 
fession,  a  verdict  must  be  taken.  This  creates  much  trouble  and 
difficulty  for  the  plaintiff,  but  is  of  no  use  to  the  defendant.  If 
the  defendant  really  has  a  defence  of  which  he  wishes  to  avail 
himself,  it  is  necessary  that  when  the  cause  is  noticed  for  trial 
in  the  city  of  New- York,  he  make  an  affidavit  that  he  has  a  good 
and  substantial  defence  upon  the  merits,  as  he  is  advised  by 
counsel  and  verily  believes  ;  and  this  affidavit  must  be  filed  with 
the  clerk  of  the  Circuit  Court,  or  Sittings,  on  the  first  day  of  the 
sitting  of  that  court,  and  a  copy  thereof  served  upon  the  plaintiff’s 
attorney.  If  this  be  not  done,  the  plaintiff’s  attorney  is  at  liberty 
to  bring  on  and  try  the  cause  out  of  its  course  on  the  docket  or 
calendar,  and  at  any  interval  of  the  business  of  the  court  ;  and  if 
the  defendant  or  his  attorney  should  happen  to  be  present,  he 
would  not  be  permitted  to  cross-examine  a  witness,  or  in  any  way 
to  interfere  with  the  trial.  Unless  therefore  the  defendant  files 
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an  affidavit  of  merits,  the  form  of  a  trial  by  the  jury  is  of  no  real 
use  to  him,  but,  as  we  have  said,  it  imposes  a  burthen  upon  the 
plaintiff,  who  is  still  obliged  to  make  all  the  formal  proofs,  such  as 
the  hand- writing  of  the  maker  and  endorser  of  a  promissory  note, 
presentment  to  the  maker,  and  notice  to  the  endorser.  This 
creates  great  and  useless  expense. 

According  to  the  American  practice ,  when  the  defendant  does 
not  appear  upon  the  cause  being  regularly  called  on  to  be  tried  by 
the  jury,  he  is  considered  as  having  wholly  relinquished  his  de¬ 
fence  ;  the  plaintiff  is  exempt  from  the  necessity  of  making  any 
other  proof  than  the  mere  production  of  the  instrument  upon 
which  the  action  is  brought,  (in  case  the  action  be  of  that  kind,) 
and  the  clerk  assesses  the  damages. 

One  great  reason  of  the  increased  difficulty  and  expense  of  try¬ 
ing  causes  according  to  the  English  system,  results  from  the  ne¬ 
cessity  of  exhibiting  formal  proof  of  hand-writing  and  the  execu¬ 
tion  of  instruments,  which  is  almost  uniformly  insisted  on  by  the 
practitioners  under  that  system.  It  may  be  said  that  this  is  rather 
the  fault  of  the  profession  than  of  the  law,  and  yet  I  cannot  but 
think  that  there  is  something  in  the  harsh  and  caviling  genius  of 
the  system  which  has  infused  itself  into  the  temper  of  those  who 
administer  it.  Why  else  is  it  that,  wherever  the  less  formal  and 
more  liberal  system  prevails,  it  is  universally  considered  dis¬ 
honourable  in  a  man  to  deny  his  hand-writing,  or  even  to  withhold 
its  admission  ?  In  the  American  practice,  such  proof  is  never 
required,  except  in  the  rare  cases  where  the  defence  is  forgery 
or  fraud.  Under  the  English  system,  commissions  are  every  day 
issued,  at  a  vast  expense,  to  prove  the  signature  to  a  note  which 
no  one  ever  doubted,  and  witnesses  are  torn  from  their  business 
and  their  homes,  and  compelled  to  attend  the  courts  day  after  day, 
and  circuit  after  circuit,  with  a  compensation  merely  nominal,  for 
the  same  idle  purpose.  This  evil  should  be  corrected  by  the 
voluntary  agreement  of  the  bar  ;  and  if  not  effected  in  this  mode, 
much  might  be  done  to  remedy  it  by  salutary  regulations  proposed 
and  enforced  by  the  court. 
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